IN  THE  MATTER  OF 


THE  ONTARIO  HUMAN  RIGEITS  CODE 


R.S.O.  1970,  Chapter  318,  as  ameiK 


The  corrplaint  by  Mr.  B.L.  Mears  of  West 
discrimination  in  onployment  by  Ontario 
Watson,  700  University  Avenue,  Toronto, 


AND  IN  THE  MATTER  OF 


The  conplaint  of  Mr.  Gifford  Walker  of  Willowdale,  Ontario, 
Ontario,  alleging  discrimination  in  enployment  by  Ontario 
Hydro  and  Mr.  Jack  Watson,  700  University  Avenue,  Toronto 
Ontario. 


AND  IN  THE  MATTER  OF 

Ihe  carplaint  by  Mr.  George  Wills  of  Mississauga,  Ontario, 
alleging  discrimination  in  errployment  by  the  Ontario  Hydro 
and  Mr.  Jack  Watson,  700  University  Avenue,  Toronto,  Ontario. 


AND  IN  IHE  MATTER  OF 


Ihe  conplaint  by  Mr.  Hollis  Trotman  of  Mississauga,  Ontario 
alleging  discrimination  in  errployment  by  the  Ontario  Hydro 
and  Mr.  Jack  Watson,  700  University  Avenue,  Toronto,  Ontario. 


AND  IN  THE  MATTER  OF 


Ihe  corrplaint  by  Mr.  Thonas  Atherly  of  Toronto,  Ontario,  alleging 
discrimination  in  employment  by  the  Ontario  Hydro  and  Mr.  A. 
Watkiss,  700  University  Avenue,  Toronto,  Ontario. 


AND  IN  IHE  MATTER  OF 


The  corplaint  by  Mr.  Hurbert  Telphia  of  Mississauga,  Ontario, 
alleging  discrimination  in  employinent  by  the  Ontario  Hydro  and 
Mr.  T.  Ouellette,  700  Univeirsity  Avenue,  Toronto,  Ontario. 


AND  IN  IHE  MATTER  OF 


The  corplaint  by  Mr.  Leon  Francis  of  Toronto,  Ontario 
alleging  discrimination  in  employment  by  the  Ontario  Hydro, 
and  Mr.  Morris  Loveness,  700  University  Avenue,  Toronto, 
Ontario. 


BOARD  OF  INQUIRY    before  Frederick  H.  Zemans 

August  23,  August  24th  and  September  8th,  1983. 

COUNSEL 


John  Sopinka  Q.C.      )  •  For  the  Ontario  Human  Rights  Carrmission,  and 

Ms.  Kathryn  Chalmers)  the  Ccnplainants :  Mr.  B.L.  Mears;  Mr.  Gifford 

Walker;  Mr.  George  Wills;  Mr.  Hollis  Trotman; 

Mr.  Ihomas  Atherly;  Mr.  Hurbert  Telphia;  and 

Mr.  Leon  Francis. 


Bruce  H.  Stewart,  Q.C. 


For  Ontario  Hydro. 
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This  iiiqiiiry  arises  frcm  the  lay-off  of  the  seven  conplainants 
by  Ontario  Hydro  frcm  the  construction  of  the  South  Pickering  Nuclear  Plant,  Phase 
B  development,  located  near  Pickering,  Ontario.    The  ccinplaints  were  laid  subsequent 
to  the  lay-off,  on  November  29,  1978,  by  twenty- three  employees  frcm  the  project/ 
including  two  who  were  off  the  payroll  because  of  illness. 

Although  the  seven  couplaints  were  heard  at  the  same  time  and 
the  same  issues  were  raised  in  each,  I  find  it  necessary  to  analyze  each  case  on 
the  basis  of  its  own  circumstances.    There  are  two  issues  in  this  inquiry: 

(1)  Whether  the  lay-off  system  used  by  Ontario  Hydro 
in  November,  1978  at  the  South  Pickering  Plant 
contravened  the  Ontario  Humcin  Rights  Code;  and 

(2)  Whether,  and  to  what  extent,  Ontario  Hydro  is 
responsible  for  any  discrrminatiort  that  may  be 
proven  against  its  foremen  or  management  at  the 
South  Pickering  Plant. 

Counsel  for  Ontario  Hydro  supplied  statistical  data  on  the 
composition  of  the  work  force  at  South  Pickering  in  November,  1978  at  the  request 
of  counsel  for  the  Ontario  Human  Rights  Ccnmission  and  the  Chairman.  Although 
this  data,  filed  as  exhibits,  provides  seme  evidence  of  the  number  and  status 
of  black  enployees  at  the  Plant,  I  find  it  beyond  the  scope  of  this  inquiry  to 
comment  on  whether  the  racial  corrposition  of  the  work  force  and  management  at 
the  Plant  is  representative  of  the  number  of  black  VN^rkersy  sub-foremen  and 
foremen  in  the  construction  trades  in  Ontario. 

At  the  outset  of  the  inquiry,  counsel  for  Ontario  Hydro  raised 
the  issue  of  the  length  of  time  it  took  for  these  conplaints  to  cone  on  for 
hearing.    He  was  concerned  with  possible  prejiadice  to  his  clients  in  that  one 
potential  witness  had  died  and  another  had  moved  to  Edmonton  in  the  three  years 


4 


and  eight  months  since  the  carrplaints  were  filed.    I  was  appointed  to  hear  this 
mtter  by  the  then  Minister  of  Labour,  Dr.  Robert  Elgie,  on  October  22,  1980. 
By  agreonent  of  counsel  for  all  pcarties,  a  hearing  was  scheduled  for  March  10,  1981. 
Counsel  for  the  Human  Rights  CCinmission  and  the  carplainants  requested  an  adjournment 
of  that  hearing  date  and  the  inquiry  was  adjoiamed  sine  die  to  a  date  that  was  to  be 
agreed  on  by  all  parties.    Counsel  did  not  attenpt  to  bring  these  corplaints  on  for. 
hearing  until  i^ril ,  1982  and  the  inquiry  was  eventually  rescheduled  on  consent  for 
the  week  of  August  23,  1982.    I  understand  that  the  delay  from  March,  1981  to 
August,  1982  is  attributable  to  counsel  for  the  Ontario  Human  Rights  Commission  and 
Qitario  Hydro  atterrpting  to  settle  these  corrplaints. 

I  have  considered  the  concerns  raised  by  counsel  for  the  respondent 
but  think  that  there  is  force  in  the  position  taken  by  Mr.  Sopini<a,  jji  his  closing 
argument:    that  Ontario  Hydro  could,  if  they  had  wished  to  do  so,  have  applied  to 
have  the  evidence  of  the  witness  living  outside  of  Ontario  taken  as  Canmission  evi- 
dence and  could  have  requested  permission  to  file  the  statement  of  the  deceased  per- 
son, pursuant  to  the  provisions  of  the  Statutory  Pavers  Procedure  Act.    There  is  no 
do\:ibt  that  there  was  a  lengthy  delay  between  the  events  in  question  and  the  inquiry. 
However,  this  delay  affects  both  parties  and  may  have  in  fact  been  more  prejudicial 
to  the  carplainants.    Ontario  Hydro  was  informed  about  the  cotplaints  to  the  Ontario 
Human  Rights  Comnission  within  one  week  of  the  carplainants  being  laid-off  at  S6uth 
Pickering  Hydro  and  could  have  taken  steps  to  preserve  their  evidence  for  the  eventual 
inquiry  and  to  utilize  evidence  collected  by  the  investigator  for  the  Human  Rights 
Canmission.    I  therefore  do  not  feel  that  it  is  necessary  for  me  to  take  into 
consideration  the  question  of  delay  raised  by  the  respondent's  counsel. 


•  I 
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Overview  of  the  Facts 


All  of  the  coiplainants  were  working  as  pipefitters  or  welders 
on  construction  crews  at  the  Ontario  Hydro  Nuclear  Power  Plant,  known  as  the 
Phase  B  development  being  constructed  at  South  Pickering.    B.L.  Mears  was  a  fitter 
and  Gifford  Walker  and  Mollis  Trotman  were  welders  working  on  an  outside  crew  under 
foranan  Watson  in  Noveinber,  1978.    Conplainant  George  Wills  was  a  fitter  also  work- 
ing on  the  Watson  crew  on  a  "on  loan"  basis  fran  the  L.  Rouleau  crew.    The  question 
of  who  was  responsible  for  evaluating  Mr.  Wills'  work  prior  to  the  lay-off  is  an 
issue  to  be  decided  by  this  inquiry.    Ccraplainant  Hurbert  Telphia  was  a  welder  on 
the  T.  Ouellette  crew.    Conplainant  Thomas  Atherly  was  a  welder  on  the  outside  crew 
of  A.  Watkiss.    Conplainant  Leon  Francis  was  a  welder  on  the  crew  of  Morris  Loveness.. 
All  seven  conplainants  allege  that  the  respondents  Ontario    Hydro,  Jack  Watson,  A. 
Watkiss,  T.  Ouelette  and  Morris  loveness  contravened  section  4(1) (b)  and  (g)  of  the 
Ontario  Human  Rights  Code  and  that  they  were  discriminated  against  because  of  their 
race,  colour,  ancestry  and  place  of  origin.    Mr.  Trotman  Who  is  not  a  Canadian  citizen 
claims  that  he  was  also  discriminated  against  because  of  his  nationality. 

Mr.  Leon  Francis  was  forwarded  a  notice  of  hearing  for  the  March 
10th,  1981  hearing  date  as  well  as  a  notice  of  the  adjournment  of  the  hearing  sine 
die.    I  was  informed  in  June  of  1982  by  counsel  for  the  Ontario  Human  Rights  Carmission 
that  Mr.  Francis  was,  at  that  time,  in  Jamaica  and  that  he  was  in  contact  with  com- 
plainant Gifford  Walker.    A  notice  of  inquiry  for  the  August  23rd,  1982  hearing  was 
forwarded  to  Mr.  Leon  Francis  care  of  Mr.  Walker.    Mr.  Francis  did  not  attend  the 
inquiry  and  no  evidence  was  given  with  respect  to  his  cotplaint  other  than  that  he 
was  a  black  person  laid-off  on  Ifovember  28th,  1978. 
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As  indicated,  all  ccrtplainants  allesge  discriiriination  on  the  part;  of  both  Ontario 
Hydro  and  their  respective  foremen.    No  evidence  ^vas  heard  with  respect  to  the 
alleged  discrimi)  ation  on  the  part  of  MDrris  Loveness,  T.  OiielJette  and  A.  Watkiss. 
Counsel  for  the  Human  Rights  toimission  agireed  at  the  conclusion  of  the  hearing  that 
no  case  had  been  made  aga:inst  these  respondents.    Consideratvle  evidence  was  heard 
with  respect  to  the  sij^jervision  of  four  of  the  ccnpla-inarits  by  their  forenan.  Jack 
Watson.    Mr.  R.  Giffen,  another'  manber  of  Mr.  Watson's  cirew  testified  for  the 
cortplainants  and  Mr.  Bohdan  ''.etmiuk;.  tlie  sub-fijj:eman  on  the  Wat'.son  crew  in  November, 
19-78,  testified  for  the  responsients.    This  evidance  will  be  analyzed  later  in  this  decisio 
Counsel  for  the  Ontario  Human  Idgiits  Conmission  and  tlrie  ccgjplaincints  anphasized  in 
his  argument  the  fact  that  eight  of  the  twenty-three  persons  who  were  .laid-off 
on  November  29th,  1978  were  black.    Ihe  racial  catposition  of  those  persons  laid-off 
was  considered  from  a  number  of  perspectives  including  a  corparison  of  the  percentage 
of  black  welders  at  South  Pickering,  and  the  percentage  of  black  welders  that  were 
laid-off.  I  will  discuss  the  weight  to  be  given  to  these  statistics  later  in  this 
decision. 

The  Evidence 

The  evidence  indicates  that  the  senior  staff  at  the  Ontario  Hydro 
South  Pickering  Nuclear  Power  Plant  determined  that  it  was  necessary  to  restrict 
spending  during  the  latter  part  of  1978  because  the  plant  was  seme  $1.3  million  over 
budget.  (Exhibit  9)  .    The  project  was  proceeding  more  or  less  on  schedule  but. 
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toward  the  end  of  November,  in  an  attempt  to  bring  the  operation  within  the  1978 
budget,  Mr.  Garth  Leader,  the  plant  superintendent,  decided  that  a  considerable 
number  of  enployees  would  have  to  be  laid-off.    There  were  approximately  1,386 
tradesmen  working  at  the  Ontario  Hydro  construction  site  at  South  Pickering  on 
November  22,  1978  and,  after  the  lay-off,  there  were  1,277  ertployees  still  on  the 
job.    As  all  the  canplainants  in  this  hearing  were  either  welders  or  pipe  fitters 
working  in  the  piping  organization,  I  am  only  concerned  with  the  293  persons  who 
v^re  working  in  the  piping  organization  prior  to  the  lay-off.    Of  these  293 
enployees  only  233  were  in  fact  eligible  for  lay-off;  foremen,  sub- foremen  and 
apprentices  were  excluded.    Exhibit  x8  was  prepared  by  Ontario  Hydro  to  summarize 
the  composition  of  the  piping  organization  in  November  1978.    Of  the  233  persons 
eligible  for  lay-off  at  that  time,  thirty- four  were  black  or  of  unknown  origin. 
There  were  thirty  black  eiployees  working  on  the  piping  crews,  twenty-two  of  v^cm 
had  been  hired  in  1978.    Of  the  twenty-three  eanployees  laid-off  on  these  crews 
in  November,  1978,  eight  were  black.      On  the  piping  crews  in  which  lay-offs  took 
place,  there  were  139  persons  viho  were  eligible  for  lay-off  of  v^om  twenty-twD  were 
known  to  be  black  and  two  of  whan  were  of  uncertain  racial  origin.    I  reproduce 
Exhibit  18  to  clarify  this  information: 
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EXHIBIT  18 


Eligible  for  layoff*  (all  crews)  233 

Blacks  &  Doubtfuls  34 

Blacks  30 

Erployees  hired  in  1978  146 

Blacks  hired  in  1978  22 

Blacks  laid  off  8 

Total  laid  off  23 

Eligible  for  layoff  *  (crews  with  layoffs)  139 

Blacks  &  doubtfuls  24 

Blacks  22 

Blacks  laid  off  8 

Total  laid  off  23 

Welders  eligible  for  layoff  *  107 

Blacks  &  doubtfuls  30 

Blacks  26 

Blacks  laid  off  6 

Total  laid  off  13 

Fitters  eligible  for  layoffs  *  126 

Blacks  4 

Blacks  laid  off  2 

Ttotal  laid  off  10 


Excludes  foremen,  subforemen  and  apprentices  v^^o 
were  not  considered  for  layoff. 
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Mr.  Christensen  testified  that  there  were  twenty-five  crews 
vorking  in  the  piping  organization  at  South  Pickering  at  the  time  of  the  lay-offs. 
Mr.  Qiristensen,  who  was  the  acting  superintendent  in  the  construction  area  testi- 
fied that  these  crews  were  working  on  three  types  of  work.     (Evidence  II  pp.  51-53) 
Ihe  crews  working  in  the  south  yard  were  laying  underground  pipe  throughout  the  year 
which  required  them  to  work  outside.    The  crews  headed  by  Messrs.  Watson,  Watkiss 
and  Rouleau  were  the  outside  crews.    The  other  piping  crews  were  working  in  the  tur- 
bine side  of  the  plant.    The  Loveness  crew  was  the  only  crew  working  on  highly 
sophisticated  nuclear  construction. 

On  Mr.  Watson's  crew  there  were  eleven  employees  eligible  for  lay-off. 
Three  of  the  employees  eligible  for  lay-off  were  black:    Mr.  Mears,  Mr.  Trotman, 
and  Mr.  Walker.    The  three  black  men  and  one  white  worker  were  laid-off .    On  Mr. 
Rouleau's  crew  there  were  ten  employees  eligible  for  lay-off,  two  of  whan  were  black. 
One  of  these  was  the  canplainant,  George  Wills.    Of  the  two  enployees  laid-off 
on  this  crew,  one  was  black.    On  the  Oullette  crew,  only  one  of  the  twelve  eligible 
crew  menbers  was  laid-off.    This  was  Mr.  Hurbert  Telphia,  one  of  the  two  black  men 
on  the  crew.    Two  of  the  eleven  eligible  members  of  the  Watkiss  crew  were  black. 
Of  the  four  men  laid-off,  only  the  ccttplainant,  Thomas  Atherly,  was  black. 

On  the  Loveness  crew,  fourteen  members  were  eligible  for  lay-off, 
three  of  whan  were  black.    Two  employees  were  laid-off  fron  this  crew,  including  one 
black  man,  the  conplainant,  Leon  Francis.    The  total  mfsnbership  of  the  crews  on 
which  the  ccmplainants  were  working  was  sixty-five;  twelve  employees  working  on  these 
crews  were  black.    Thirteen  workers  were  laid-off  frcm  the  ccnplainants '  crews,  of 
vihcm  seven  were  black. 
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I  will  now  review  the  evidence  in  detail.    The  caiplainant  George 
Wills  was  bom  in  Jamaica  in  1937.    He  is  licensed  as  a  plumber  by  the  Province 
of  Ontario  and  first  worked  at  the  Pickering  plant  of  Ontario  Hydro  in  June  1978. 
as  a  pipefitter  on  Lou  Rouleau's  crew.    At  the  time  of  the  November  29th,  1978 
lay-offs,  Mr.  Wills  was  working  on  loan  to  Mr.  Watson's  crew.    Mr.  Wills  testified 
that  prior  to  the  lay-off,  he  had  received  no  ccnplaints  about  his  work  performance 
at  South  Pickering.    While  working  on  the  Rouleau  crew  he  had  been  assigned  very 
precise  welding  jobs  which,  he  believed,  he  had  performed  successfully.  (Evidence, 
Vol.  I,  pp.  16-17,  and  42-43) 

Mr.  Wills  testified  that  he  had  been  involved  in  an  altercation 
with  Mr.  Watson  on  one  occasion  which  led  him  to  believe  that  Mr.  Watson  might  be 
racially  biased  against  blacks.    He  recalled  an  incident  v^en  he  was  waiting  for  a 
co-worker  to  bring  bolts  to  finish  fitting  a  fiberglass  pipe.    Mr.  Watson  came 
over  to  where  Wills  was  working  and  asked  v>*iat  was  wrong.    Mr.  Wills  explained  and 
Mr.  Watson  showed  Wills  another  way  to  do  the  same  task.    Mr.  Wills  testified  that 
Mr.  Watson  remarked  as  he  left,  "You  guys  from  the  Islands  are  no  good."  (Evidence, 
Vol.  I,  page  35)      Mr.  Watson  denied  making  such  a  statement  and  testified  that, 
"Never  in  ray  life  would  I  say  that,  no.    It  is  not  in  my  vocabulary."  (Evidence, 
Vol.  II,  page  213)      Mr.  Wills  also  complained  about  Mr.  Watson's  general  attitude 
towards  members  of  the  crew;  claiming  that  it  differed  between  blacks  and  whites. 
Mr.  Wills  testified  that  "v^en  you  vork  with  another  v^te  guy,  that's  the  guy 
he  (Watson)  talks  to.    He  doesn't  talk  to  you,  and  that's  it."    (Evidence,  Vol.  I, 
page  38) .    Mr.  Watson,  however,  testified  that  he  treated  blacks  no  differently 
than  whites.  (Evidence, Vol. pp.  207,  213) 
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Both  Mr.  Watson,  and  acting  superintendent  of  constmction  Or  la 
Christensen,  testified  that  Mr.  Wills  was  evaluated  by  foreman  L.  Rouleau,  that 
he  appeared  on  the  list  of  workmen  ranked  prior  to  the  lay-off  by  Mr.  Rouleau  and 
was  not  on  the  list  prepared  by  Mr.  Watson.    Mr.  Wills  testified  during  his  cross- 
examination  that  he  he  no  specific  conplaints  of  discrimination  against  Mr.  Rouleau. 
(Evidence,  Vol.  I,  pp.  41)      Mr.  Wills  did  testify  that  three  vdiite  members  of  the 
Rouleau  crew  whom  he  considered  to  be  less  ccmpetent  than  himself  were  retained  vdien 
he  was  laid-off .    He  testified  that  he  believed  that  he  was  more  reliable  and  pro- 
ductive than  Mr.  MacDonald,  and  that  Mr.  Gouzecky  and  Mr.  Nyilas  had  done  vork  v\^ich 
was  considered  unsatisfactory  and  had  to  be  redone  by  other  crew  meinbers.  (Evidence, 
Vol.  I,  pp.  25-26) 

George  Wills  was  not  re-hired  by  Ontario  Hydro  until  August  4th, 
1980.    He  testified  that  he  had  been  unerrployed  throughout  this  period.    In  cross- 
examination  he  corrected  this  evidence  and  testified  that  he  had  been  employed  with 
Bechtel  Corporation  in  the  United  States  fran  July  of  1979  until  he  was  re-hired 
by  Ontario  Hydro. 

It  is  agreed  between  the  parties  that  Mr.  Wills  was  laid-off  from 
November  29,  1978  to  July  28,  1980.    It  is  further  agreed  that  Mr.  Wills  was  unem- 
ployed during  this  period  for  twenty-one  weeks  and  that  his  weekly  earnings  at 
Ontario  Hydro  at  the  time  of  his  lay-off  were  $470.00.    The  total  claim  for  special 
damages  for  Mr.  Wills  is  $9,870.00. 

Canplainant  B.L.  Mears  is  a  plumber  licensed  by  the  Province 
of  Ontario.    Mr.  Mears  ccmmenced  work  at  the  South  Pickering  plant  on  August  2nd,  1978, 
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as a  pipefitter.    Mr.  Mears  testified  that  he  was  not  aware  of  any  cortplaints  with 
respect  to  his  work.    A  co-worker,  Pon  Giffen,  testified  that,  in  his  experience, 
Mr.  Mears  was  "as  good  a  mechanic  as  there  is".     (Evidence,  Vol.  I,  page  152) 
Mr.  Mears'  foreman,  Mr.  Watson,  testified  that  he  had  told  the  Human  Rights  officer 
investigating  the  complaints  that: 

...  it  is  true  that  he  (lyfears)  performed  his 

work  to  the  best  of  his  ability  and  his  attendance 

record  was  good  and  that  he  received  no  conplaints 

about  the  quality  of  his  work  (Evidence,  Vol.  II, 

page  230) 

Mr.  Watson  also  testified  that  Mr.  Mears  stood  around  on  the  job  and  that  he  required 
more  supervision  than  anyone  on  the  crew  other  than  Jackson  and  Walker.  (Evidence, 
Vol.  II,  page  200)      Mr.  Christensen  testified  that  he  had  also  noticed  Mr.  Mears 
idle  on  one  occasion  and  that,  at  the  time,  he  had  raised  the  matter  with  Mr.  Watson. 
In  his  testimony,  Mr.  Watson  recalled  another  incident  where  he  warned  Mr.  Mears  and 
Mr.  Trotman  that  if  the  standing  around  continued,  the  two  would  be  laid-off .  (Evi- 
dence, Vol.  II,  p.  196) 

Mr.  Watson  acknowledged  on  cross-examination  that  he  had  not  men- 
tioned his  concerns  about  Mr.  Mears'  work  habits  to  the  investigator  for  the  Ontario 
Human  Rights  Ccmmission  when  he  was  interviewed  on  January  18th,  1979  nor  had  he 
mentioned  the  tv^ro  incidents  when  Mr.  Mears  was  allegedly  standing  around.    Mr.  Watson 
explained  this  omission  on  the  basis  that  "it  was  a  friendly  discussion  and  I  didn't 
want  to  blacken  a  man's  character."    Mr.  Watson  did  acknowledge  that  he  had  been 
shown  Mr.  Mears'  coitplaint  to  the  Human  Rights  COnmission  and  that  he  realized  the 
investigator  was  atterrpting  to  determine  v^y  Mr.  Mears  was  laid-off.  (Evidence,  Vol. 
II,  pp.  230-234) 
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Mr.  Mears  related  three  incidents  involving  Mr.  Watson  which  he 
alleges  were  indicative  of  Watson's  discriminatory  attitude  towards  blacks.  Mr. 
Mears  testified  that  he  was  given  work  by  Mr.  Watson  that  no  one  else  on  the  crew 
would  do.    He  offered  as  exanples  of  such  work,  the  caulking  of  cast  iron  pipe  and 
being  requested  to  work  in  wet,  muddy  trenches.     (Evidence,  Vol.  I,  pp.  59-60) 
Mr.  Watson  answered  this  allegation  by  testifying  that  the  work  he  gave  Ben  Mears 
was  no  different  or  more  oneiXDUs  than  that  given  to  other  crew  members.  While 
Mr.  Mears  testified  that  he  never  ccmplained  about  this  treatment,  (Evidence,  Vol. 
I,  pp.  60,  79)  ,  both  Mr.  Watson  and  his  sub-foreman,  Bohdan  Temniuk,  testified  that 
Mr.  Mears  complained  frequently  about  the  work  he  was  given.     (Evidence,  Vol.  II, 
pp.  96-197,  131-132)      x'ir.  Watson  further  testified  that  Mr.  Mears  asked  to  be 
transfeirred  to  another  crew,  where  he  could  have  better  work  opportunities.  Mr. 
Watson  stated  that  he  did  not  act  on  this  request. 

Because  I  didn't  want  to  recotimend  sonebody 
that  I  could  not  handle  myself.    I  would  not 
recanmend  one  man  to  another  crew  if  I  didn't 
think  he  was  good  enough  for  me,  I  vvould  not 
recoitmend  him  to  sonebody  else.     (Evidence,  Vol. 
II,  pp.  198-199) 

The  coirplainant  testified  that  on  one  occasion  he  called  Mr. 
Watson,  "sir",  and  that  Jack  Watson  responded  that  since  they  were  working  together 
he  could  be  referred  to  by  his  Christian  name.    Mr.  Mears  testified  that  he  felt 
unccmfortable  about  the  tone  of  Mr.  Watson's  response.     (Evidence,  Vol.  I,  pp.  68- 
69)      In  his  evidence,  Mr.  Watson  did  not  recall  using  anything  other  than  his 
normal  tone  in  this  incident.     (Evidence,  Vol.  II,  pp.  206-207) 
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Mr.  Mears  also  alleged  that  Jack  Watson  threatened  him  with 
dismissal.    He  testified  that  when  he  requested  a  crane  to  lift  a  section  of  twelve 
inch  pipe,  Mr.  Watson  told  him,  "Well,  if  you  don't  want  to  do  the  work,  as  I  say, 
we  can  get  someone  else  to  do  it."    (Evidence,  Vol.  I,  page  62)      Mr.  Mears  testi- 
fied that  he  believes  Mr.  Watson  would  probably  not  have  made  such  a  remark  to  a 
white  person.     (Evidence,  Vol.  II,  page  63)      Mr.  Watson  recalled  offering  to 
find  soneone  else  to  do  the  particular  job  and  noted  that  if  Mr.  Mears  was  physically 
unable  to  do  a  particular  piece  of  work  he  would  be  given  other  work.  (Evidence, 
Vol.  II,  pp.  200-201) 

Mr.  Mears-  stated  in  his  testimony  that  two  other  members  of  the 
Watson  crew,  Jackson  and  Haynes,  nad  worse  attendance  records.    Mr.  Jackson  was 
laid-off  v^ile  Mr.  Haynes  was  not.    Ihis  allegation  was  confirmed  by  RDn  Giffen, 
another  member  of  the  Watson  crew,  who  testified  that  if  the  lay-off  determinations 
were  based  on  attendance  and  productivity,  Mr.  Mears  shoiiLd  not  have  been  laid  off. 

Mr.  Mears  was  laid-off  from  November  29,  1978  to  June  23,  1980. 
It  is  agreed  between  the  parties  that  he  was  unQiployed  for  fifty- two  weeks  and  that 
his  weekly  earnings  at  Ontario  Hydro  at  the  time  of  his  lay-off  were  $470.00. 
The  total  claim  for  special  damages  for  Mr.  Mears  is  $24,440.00. 

The  third  cctrplainant  to  testify  was  Gif ford  Walker  \jho  is  ori- 
ginally from  Jamaica  where  he  learned  welding  at  a  technical  school.    At  the  time 
of  the  lay-offs,  he  had  had  thirty-one  years  experience  as  a  welder  in  Jamaica, 
England  and  Canada.    He  coimenced  anployment  at  the  Pickering  plant  on  August  29th, 
1978.    At  the  time  of  the  lay-offs,  Mr.  Walker  was  v\orking  on  Mr.  Watson's  crew. 
He  held  two  welder's  tickets  at  this  time. 
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Mr.  Walker  testified  that  he  had  received  no  conplaints  from  Ontario 
Hydro  concerning  his  attendance  or  his  productivity.    His  co-worker,  Mr.  Giffen, 
testified  that  if  these  were  the  criteria,  Mr.  Walker  should  not  have  been  laid-off. 
(Evidence,  Vol.  I,  page  155)    Mr.  Watson  acknowledge  that  Mr.  Walker  performed 
his  work  to  the  best  of  his  ability,  that  his  attendance  record  was  good  and  that 
he  had  received  no  conplaints  about  the  quality  of  his  (Walker's)  work.    He  testi- 
fied that  Walker  was  laid-off  because  of  "productivity  and  walking  away  from  the 
job".     (Evidence,  Vol.  II,  page  239)    Watson  also  noted  that  he  had  spoken  to  Mr. 
Walker  several  times  about  his  productivity.    Bohdan  Temniuk,  Mr.  Watson's  sub- 
foreman,  testified  that  Mr.  Walker  was  the  least  productive  of  the  welders  on  the 
Watson  crew  in  November,  1978  and  that  Mr.  Walker  would  wander  av/ay  from  the  work 
location.     (Evidence,  Vol.  II,  pp.  125-226). 

Mr.  Temniuk  also  testified  that  once,  v^en  he  found  Mr.  Walker 
installing  pipe  insulation  incorrectly,  the  conplainant  threw  the  insulation  at  him 
and  stated,  "If  you  want  to  do  that,  you  can  do  it  yourself.    It  is  not  my  work 
because  I  am  a  welder."     (Evidence,  Vol.  II,  pp.  122-124).    Mr.  Watson  testified 
that  following  this  event,  "I  told  him  (Mr.  Walker)  that  he  was  a  UA  member  and  he  had 
to  do  the  job  that  was  required  of  a  UA  mQ±)er. "     (Evidence,  Vol.  II,  page  218)  ,  When 
asked  whether  he  told  Mr.  Walker  what  would  happen  if  he  did  not  do  it,  Mr.  Watson 
testified,  "I  could  not  say  off-hand  but  knowing  myself  I  think  I  would  be  inclined 
to  tell  him."    (Evidence,  Vol.  II,  page  218) 

Mr.  Walker's  version  of  this  incident  was  that  he  simply  tossed 
the  insulation  to  Mr.  Temniuk  so  that  Mr.  Temniuk  could  demonstrate  how  to  do  the 
job.     (Evidence,  Vol.  I,  pp.  116-117) 
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Mr.  Walker  testified  with  respect  to  two  incidents  v^^ich  he 
alleges  indicate  racial  discrimination  on  the  part  of  Mr.  Watson.    Once,  while 
waiting  for  instructions  from  Mr.  Watson  regarding  further  work,  he  was  challenged 

by  Mr.  Watson  who  told  him,  "you  don't  want  to  vork  .you  don't  want  to  work, 

fine."    Mr.  Walker  interpreted  these  remarks  as  a  threat  of  dismissal  on  the  part 
of  Mr.  Watson.     (Evidence,  Vol.  I,  page  101) 

The  second  incident  Mr.  Walker  recalled  was  a  situation  vv^en  he 
was  working  in  a  pit  with  Mr.  Trotman.    Mr.  Walker  testified  that  Mr.  Watson  came 
up  to  thCTi  and  hurried  them  along,  saying,  "If  you  don't  want  to  work,  I  will  fire 
you."    (Evidence,  Vol.  I,  page  102)      Tiiis  incident  is  also  related  in  the  evidence 
of  Mr.  Trotman  in  a  quite  similar  fashion.     (Evidence,  Vol.  I,  pp.  129-130) 

Gifford  Walker  was  laid-off  from  November  29th,  1978  to  January 
8th,  1979  and  sx±)sequently  continued  working  for  Hydro  to  the  date  of  the  hearing. 
He  was  unemployed  for  five  weeks  and  his  weekly  earnings  at  the  time  of  the  lay-off 
were  $470.00  per  week  making  his  claim  for  special  damages,  $2,350.00. 

Ccmplainant  Hollis  Trotman    went  to  work  for  Ontario  Hydro  in 
August,  1978  as  a  welder.    He  had  trained  in  Trinidad  and  Canada  and  testified  that 
he  had  received  no  conplaints  about  his  work  performance  and  that  his  attendance 
was  good.    At  the  time  of  the  lay-off,  he  was  "on  loan"  fron  Mr.  Watson's  crew  to 
the  crew  of  Mr.  Gil  Robert.    He  was  evaluated  for  the  purposes  of  the  lay-off  by 
Mr.  Watson.    Mr.  Watson  testified  that  he  considered  Mr.  Trotman 's  productivity  to 
be  poor  and  that  he  had  spoken  to  him  on  one  occasion  about  standing  around  not 
working.     (Evidence,  Vol.  II,  p.  194)      Mr.  Watson  acknowledges  that  no  mention  of 
these  conplaints  with  respect  to  Hollis  Trotman  was  made  to  the  investigator  for  the 
Ontario  Human  Rights  Commission  in  early  1979. 
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Mr.  Trotman  testified  as  to  one  incident  that  he  alleged  indicated 
a  racial  bias  on  the  part  of  Mr.  Watson.    On  this  occasion,  Trotman  was  vvorking 
with  Mr.  C  if  fen  and  Joe  Clarke.    Mr.  Trotman  recalled  that  he  finished  cutting 
a  piece  of  pipe,  was  waiting  for  Giffen  to  clean  the  pipe  and  for  Clarke  to  clean 
the  flange  and  that  there  was  nothing  he  could  do  to  assist  them  in  this  cleaning 
process.  Trotiron    testified  that, 

. . .  .n^  foreman  (Jack  Watson)  came  up  and  asked 
me  what  was  wrong,  was  I  feeling  sick.    I  said, 
"What  do  you  mean?"    He  said,  "Why  are  you  standing 
there?"    I  said,  "Well,  there's  nothing  else  for  me 
to  do.    The  pipe  is  being  prepared.    I  am  just 
waiting  here  to  carry  out  my  duties . "    And  he  mumbled 
a  couple  of  words,  and  on  his  way  walking  away  frcm 
me,  he  said  "You  black  guys  don't  like  to  wDrk,  do 

you?"  I  followed  him  outside.    I  Sdid,  "Well, 

v^at  was  that  for?"    He  said,  "If  you  don't  want  to 
work  we  can  replace  you."    (Evidence,  Vol.  I,  pp. 
128-129) 

Mr.  Watson  testified  that  he  approached  Mr.  Trotman  and  told  him  to  assist  Mr. 

Giffen  and  Mr.  Clarke  as  there  was  a  second  flange  which  Mr.  Trotman  could  have  prepared 

for  welding.     (Evidence,  Vol.  II,  page  223)      He  further  testified  that,  "Never  in 

(his)  v\^ole  life  had  he  said  anything  like  you  black  guys  don't  like  to  work,  do 

you?"  and  that  he  does  not  think  he  threatened  Mr.  Trotman  with  replacement.  (Evidence, 

Vol.  II,  page  224)      Mr.  Trotman  alleged  in  his  testimony  that  three  other  members 

of  the  Watson  crew,  Jackson,  Flening  and  Giffen  had  poorer  attendance  records.  Of 

these  three  crew  members,  only  Mr.  Jackson  was  laid-off . 

Mr.  Trotman  was  laid-off  frcm  November  29th,  1978  until  January  9th, 
1979  and  has  continued  working  at  Ontario  Hydro  until  the  date  of  the  hearing.  His 
claim  for  special  damages  is  for  five  weeks  at  $470.00  per  week:    a  total  claim 
of  $2,350.00. 


Conplainant  Thanas  Atherly,  is  a  welder  v^o  received  his  training 
in  Trinidad.    He  commenced  vvorking  at  Pickering  in  May  1978  and  his  attendance  was 
good  until  the  time  of  the  lay-off.    He  had  received  no  corrplaints  about  his  per- 
formance during  his  anployment  at  Ontario  Hydro  prior  to  the  November  1978  lay-off. 
When  originally  hired,  Mr.  Atherly  was  a  member  of  Mr.  Watson's  crew.    This  crew 
was  eventually  divided  with  Mr.  Watson  theoretically  in  charge  of  both  halves  of 
the  crew  for  a  time.    The  second  half  of  the  Watson  crew  was,  in  fact,  supervised 
by  Mr.  Watkiss.    It  is  on  this  half  of  the  crew  that  Mr.  Atherly  was  working  and  it 
was  Mr.  Watkiss  who  evaluated  Mr.  Atherly  for  lay-off  purposes.    Mr.  Atherly  was  a 
fully  qualified  welder  and  had  aM  the  necessary  Ontario  Hydro  tickets  to  work  on 
both  stainless  steel  and  aluminum.    Mr.  Atherly  was  one  of  two  black  errployees  work- 
ing on  the  Watkiss  crew.    He  was  the  only  welder  laid-off  this  crew.    Th«Bre  were 
three  fitters  laid-off  the  Watkiss  crew,  all  of  ^cm  were  white.    Mr.  Atherly  was 
laid-off  frcm  November  29th,  1978  until  January  9th,  1979  and  claims  special  damages 
for  five  weeks  at  $470.00  per  week:    a  total  amount  of  $2,350.00. 

At  the  time  of  the  lay-offs,  cc3nplainant  Hurbert  Itelphia  was  a 
member  of  Bob  Oullette's  crew.    Mr.  Telphia  testified  that  he  had  been  working  at 
Ontario  Hydro  for  approximately  six  weeks  at  the  time  of  the  November  1978  lay-offs. 
In  cross-examination  he  acknowledged  that  he  may  have  been  working  at  Ontario 
Hydro  for  only  two  weeks  prior  to  the  lay-off.    Exhibit  21  indicates  that  Mr.  Telphia 
caunenced  work  on  November  13th,  1978.    As  seniority  was  not  a  consideration  in  the 
lay-off  by  virtue  of  the  provisions  of  the  collective  agreement,  Mr.  Telphia 's 
length  of  employment  is  not  a  relevant  consideration  in  this  hearing.    Mr.  Telphia 
did  acknowledge  in  cross-examination  that  he  was  unsure  as  to  whether  or  not  his 
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foreman,  Mr.  Oullette  had  cotplained  to  him  about  his  productivity.     (Evidence,  Vol. 
I,  pp.  -27-228) 

Mr.  Telphia  testified  that  the  lay-off  was  the  only  instance  of 
discrimination  that  he  could  recall  on  Mr.  Ouellette's  part:  and  that  in  his  opinion 
there  were  less  capable  white  workers  who  were  not  laid-off ,  but  he  could  not  offer 
the  names  of  specific  individuals.     (Evidence,  Vol.  I,  page  216) 

% 

Hurbert  Telphia  was  laid-off  fron  November  29th,  1978  until 
February  7th,  1979  and  claims  special  damages  for  seven  weeks  at  $470.00  per  week 
in  the  total  amount  of  $3,290.00. 

As  mentioned,  Mr.  Leon  Francis  did  not  attend  the  hearing  of  the 
seven  conplainants .    His  complaint  was  not  filed  as  an  exhibit  in  the  proceedings 
but  other  exhibits  and  testimony  prove  that  he  was  a  welder  vorking  on  the  crew  of 
Mr.  Loveness.    He  was  one  of  two  black  persons  on  this  crew.    Mr.  Francis  was  the 
only  welder  laid-off.    One  fitter  was  also  laid-off  on  the  Loveness  crew.    Mr.  Francis 
^  had  commenced  enployment  at  South  Pickering  on  August  29th,  1978  and  two  other  welders 
on  the  Loveness  crew  had  contnenced  employment  in  late  October,  1978. 

Mr.  Francis  was  laid-off  from  November  29th,  1978  until  January 
29th,  1979  and  makes  a  claim  for  eight  weeks  at  $470.00  per  week:  a  total  sum  of 
$3,760.00. 

The  respondent's  position  throughout  the  hearings  was  that  the 
decision  to  lay-off  enployees  at  the  end  of  November,  1978  was  based  on  an  attempt 
to  keep  the  project  closer  to  the  p3X)jected  annual  budget.    Mr.  Garth  Leader,  the 
%   general  superintendent,  testified  that  he  consulted  with  his  si:perintendents  and 


decided  how  the  lay-off  would  be  distributed  among  the  various  sections  of  the 
project.    He  instructed  Mr.  Or la  Christensen,  an  assistant  superintendent  of  construc- 
tion, (who  was  at  the  time  an  acting  superintendent)  that  twenty-five  persons  were  to 
be  laid-off  from  the  piping  organization.    Mr.  Leader  testified  that,  although  he  was 
the  senior  person  in  the  Pickering  organization,  he  had  no  input  into  the  determina- 
tion of  the  actual  individuals  selected  for  lay-off.     (Evidence,    Vol.  II,  pp.  11-12) 

Mr.  Christensen  testified  that  the  standard  procedure  at  Ontario 
Hydro  for  the  implementation  of  lay-offs  is  that  each  foreman  is  asked  to  rank  the 
members  of  his  crew.    The  person  he  is  prepared  to  see  laid-off  first  is  placed 
at  the  bottom  of  the  list  while  those  men  he  is  least  prepared  to  see  taken  off  his 
crew  are  placed  at  the  top.    The  foremen  prepare  these  rankings  and  present  them  to 
their  general  foreman  who,  in  consultation  with  the  assistant  superintendent  of  their 
division,  decides  whether  any  enployees  can  be  transferred  to  other  crews  rather  than 
being  laid-off.    The  actual  decision  as  to  who  will  be  laid-off  is  made  by  the  general 
foreman  in  consultation  with  the  assistant  or  actual  superintendent  for  a  particular 
division.    I  shall  examine  the  decision-making  process  vis-a-vis  this  lay-off  later 
in  this  decision. 

In  accordance  with  this  general  practice,  Mr.  Christensen  instructed 
his  general  foreman,  Mr.  Pinoudis,  to  have  the  crew  foremen  prepare  ranking  lists. 
Qiristensen  testified  that  he  requested  these  lists  some  three  weeks  prior  to  his 
meeting  with  Mr.  Garth  Leader  and  to  his  learning  that  lay-offs  were  to  take  place. 
The  two  individuals  responsible  for  the  piping  organization  where  the  conplainants 
vorked  were  Mr.  Christensen  and  Mr.  Sandy  Rdss.    Mr.  Poss  did  not  testify  but  the 


evidence  of  Mr.  Watson  was  that  Mr.  Ross  did  not  request  his  forennen  to  prepare 
ranking  lists  until  the  decision  had  been  made  by  Mr.  Leader  that  the  actual  lay-off 
vould  take  place  on  November  29th,  1978.     (Evidence,  Vol.  II,  page  182)      Mr.  Watson's 
si±)-foreTian,  Bohdan  Temniuk,  testified  that  he  recalled  seeing  Mr.  Watson's  list  of 
rankings  approximately  three  weeks  before  the  lay-offs.     (Evidence,  Vol.  II,  page  93). 

Mr.  Christensen  testified  that  he  did  not  list  the  criteria  to  be 
used  for  ranking  when  he  directed  that  the  ranking  lists  be  canpiled.    He  stated  that 
the  procedure  for  ranking  men  happened  on  a  relatively  frequent  basis  so  that  the 
ranking  criteria  were  well  known  to  the  foremen.     (Evidence,  Vol.  II,  page  54) 

Despite  the  alleged  knowledge  of  the  criteria  for  ranking  by  all 
the  foremen  and  management  of  Ontario  Hydro  at  Pickering,  the  witnesses  who  testified 
for  Ontario  Hydro  gave  various  criteria  that  they  believed  had  been  used  by  the  fore- 
men in  their  rankings  in  November  1978.    Mr.  Christensen  testified  that  the  criteria 
were:  productivity,  safety,  quality  of  work,  attendance,  and  only  if  two  workers 

were  equal  in  other  respects,  seniority.     (Evidence,  Vol.  II,  pp.  95,  98,  99) 
Mr.  Leader  listed  the  criteria  as:    "capability,  performance,  skill,  attendance,  pro- 
ductivity, those  kinds  of  things".     (Evidence,  Vol.  II,  page  19)      Crew  foreman  Watson, 
the  only  foreman  to  testify,  listed  his  criteria  for  ranking  as:    productivity,  atten- 
dance and  general  behaviour.     (Evidence,  Vol.  II,  page  148)      The  flexibility  of  the 
criteria,  coupled  with  the  lack  of  any  on-going  written  evaluation  records,  makes 
the  reconstruction  of  criteria  some  four  years  later  very  difficult.    This  problem  is 
aggravated  by  the  fact  that  ranking  lists  no  longer  exist  and  that  the  evidence  is 
divergent  as  to  the  actual  order  of  ranking  in  the  crucial  instance  of  Mr.  Watson's 
crew. 
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The  respondent's  witnesses  tended  to  downplay  the  informality  of 
the  ranking  and  the  lay-off  procedure.    General  superintendent  Garth  Leader  testi- 
fied that  the  application  of  the  lay-off  criteria  is  left  primarily  to  the  individuil 
foreman: 

He  (the  crew  foreman)  is  in  the  front  lines  with  the  men  and 
he  is  the  guy  that  has  to  do  the  judging,  along  with  the 
general  foreman.   (Evidence,  Vol.  II,  pp.  33-34) 

Mr.  Christensen  testified  in  a  similar  fashion: 

...they  (the  crew  foremen)  are  quite  used  to  listing  the  men 
in  proper  order.    The  foreman,  he  is  responsible  for  his  per- 
formance within  his  own  crew  and  it  is  in  his  interest  to 

keep  the  men  that  will  make  him  look  good  

(Evidence,  Vol.  II,  page  55) 

The  foremen  kept  no  written  records  about  the  productivity  or  quality  of  work  of 

their  crew  monbers.    Their  standard  of  evaluation  was  the  "eyeball  test";  they  did 

not  ertploy  objective  criteria  of  productivity  on  a  day-to-day  basis  to  assess  their 

crew  menbers.     (Evidence,  Vol.  II,  pp.  23,  238)      Mr.  Leader  testified  that  this 

system  has  worked  well  in  the  past: 

We  select  our  foremen,  our  general  foremen,  based  on  their 
skill  and  experience  in  the  job  and  they  are  pretty  good 
judges  of  the  skill,  capabilities  and  so  on,  of  the  task 
that  they  are  assigned,  and  the  resources  they  need  to  carry 
them  out.     (Evidence,  Vol.  II,  page  23) 

Mr.  Christensen,  in  collaboration   vith  the  other  asisstant  superin- 
tendent in  the  construction  area,  Mr.  Scott  Ross,  drew  up  a  tentative  list  during 
the  afternoon  of  November  27th,  1978,  of  twenty-three  people  to  be  laid-off. 
(Evidence,  Vol.  II,  page  50)      Although  this  was  two  less  than  Mr.  Leader  had 
requested  frcm  the  piping  organization,  Mr.  Christensen  testified  that  he  was  told 
that  this  was  satisfactory.     (Evidence,  Vol.  II,  pp.  47-48)      I  will  discuss  later 
how  the  list  was  compiled  by  Messrs.    Rdss  and  Christensen.    After  its  conpletion. 


the  list  was  shown  to  Mr.  Leader,  who  recommended  no  changes.     (Evidence,  Vol.  II, 
page  60)      Mr.  Christensen  also  testified  that  this  list  was  shown  to  the  general 
foreman  who  did  not  reccinmend  any  transfers  of  the  men  reconmended  for  lay-offs. 
Mr.  Guard,  the  chief  union  Stewart  and  a  manber  of  Mr.  Watson's  cr?=!W  also  made  no 
objections  to  the  names.     (Evidence,  Vol.  II,  pp.  67,  74-75)      The  men  on  this  list 
were  laid-off  on  Wednesday  November  29th,  1978. 

There  v^e  twenty-five  crews  in  the  piping  organization  at  the 
South  Pickering  plant  at  the  time  of  the  lay-offs.    These  crews  can  be  divided  into 
four  types.     (Evidence,  Vol.  II,  pp.  51-53)      Some  crews  were  laying  pipe  outside, 
underground,  in  the  south  yard  of  the  plant.    Tlie  crews  of  Watkiss,  Watson  and  RDuleau 
were  working  in  this  area.    Other  crews  worked  in  the  conventional,  turbine  side  of 
the  plant.    A  third  groip  of  crews  worked  in  small  rooms  in  the  nuclear  side  of  the 
plant,  installing  highly  complex  and  sophisticated  systems  of  piping.    Finally,  seme 
crews ,  including  that  tended  by  Mr.  Loveness  ,were  working  on  the  nuclear  side  of  the 
plant,  but  not  on  such  sophisticated  systems  or  in  such  a  confined  space  , 

The  lay-offs  were  not  equally  divided  among  the  piping  crews. 
Mr.  Christensen  testified  as  to  the  reasoning  behind  the  distribution  of  the  lay-offs. 
(Evidence,  Vol.  II,  pp.  51-54)      Mr.  Christensen  and  Mr.  Ross  discussed  where  the 
lay-offs  would  have  the  least  detrimental  effect  on  the  project  during  the  early 
winter  months.    It  was  determined  that  the  work  on  the  reactor  was  a  top  priority 
v^ile  the  work  of  the  outside  crews  in  the  south  yard  was  difficult  to  do  during  the 
winter  months  and  that  increased  manpower  in  the  spring  could  make  up  for  the  lost 
time.    Mr.  Christensen  testified  that  "the  time  of  year  was  November  and  iiiost  of  the 


t 


vAork  being  done  in  that  area  was.,  .piping  where  you  had  to  dig  trenches,  install  the 
pipe,  backfill,  and  so  on,  and  naturally  vdien  winter  approaches  it  is  difficult  to 
do  that  type  of  work.    It  is  work  we  could  delay  until  the  following  spring  until  the 
frost  breaks  out  of  the  ground.     (Evidence,  Vol.  II,  page  51) 

Hence,  the  crews  working  the  south  yard  received  the  nost  lay-offs, 
and  those  working  on  the  reactor  the  fewest.    Between  these  extremes  were  the  crews 
working  on  conventional  piping  and  on  the  less  sophisticated  nuclear  systons . 
Of  the  three  crews  working  in  the  south  yard,  the  crews  of  Watson  and  Watkiss  had 
four  lay-offs  each,  while  the  crew  of  RDuleau  had  two.    Mr.  Christensen  testified 
that  thi:,  disparity  was  due  to  the  types  of  work  each  individual  crew  was  doing.  He 
also  stated  that  Mr.  Poss  agreed  that  his  crews  had  the  least  critical  areas  to  look 
after  at  the  time.    Further,  Christensen  testified  that  Rdss  noted  he  could  spare  men 
the  south  yards  and  the  turbines  sites  on  the  conventional  side  of  the  plant.  Mr. 
Rdss  agreed  that  he  would  attempt  to  cut  as  many  men  as  he  felt  comfoirtable  in  lay- 
ing-off  and  that  Mr.  Christensen  would  make  up  the  remainder.    The  evidence  indicates 
that  seventeen  employees  were  laid-off  fran  the  crews  under  Mr.  Rdss  and  only  six 
from  Christensen ' s  crews.   (Exhibit  12) 

When  the  respondents  becaine  aware  of  the  ccnplainants '  allegations 
of  discrimination,  the  allegations  were  discussed  by  Mr.  Leader  with  his  senior  superin- 
tendent, general  foreman  and  members  of  the  personnel  department  at  South  Pickering, 
leader  testified  that  any  concern  he  had  with  respect  to  the  large  numbers  of  blacks 
laid-off  was  allayed  once  he  determined  that  the  general  foreman  had  asked  the  foranen 
to  prepare  lists  ranking  the  men  in  their  crews.     (Evidence,  Vol.  II,  page  27) 


.  Although  the  ranking  lists  were  the  basis  upon  which  the  res- 
pondents allege  the  decision-making  process  took  place,  they  were,  unfortunately, 
not  retained  as  possible  evidence.  (Evidence,  Vol.  II,  page  2')      ivir.  Christensen, 
in  his  testimony,  stated  that  the  lists  must  have  been  discarded.    He  further  testi- 
fied he  had  searched  his  files  for  the  lists  shortly  before  the  hearing  without  success. 
(Evidence,  Vol.  II,  pp.  58,  103) 

Although  the  ranking  sheets  are  the  basis  on  which  the  ultimate 
lay-offs  were  made,  the  management  of  the  plant  did  not,  in  1978,  consider  that  the 
retention  of  this  evidence  was  of  any  great  significance.    Mr.  Christensen  acknowledged 
in  cross-examination  that  as  early  as  one  week  after  the  lay-off,  nobody  WDuld  be  able 
to  tell  an  enployee,  the  order  in  which  e^loyees  on  each  crew  had  been  rated. 

Q.  So  that  is  an  extraordinary  state  of  affairs  if  nobody 

would  be  able  to  tell  scmebody  who  was  laid-of f  what 
order  anybody  had  been  rated  in  a  week  after  the  lay-off? 

A.  Ihat  is  correct. 

Q.  Isn't  that  extraordinaory  in  an  organization  like  Hydro? 

A.  The  list  by  the  foremen  is  a  handwritten  piece  of  paper 

and  as  far  as  I  was  concerned  up  until  then,  I  know  better  now, 
but  until  then  I  thought  the  minute  this  was  typed  up  that 
other  piece  of  paper  was  useless. 

The  absence  of  the  foremens'  lists  at  the  hearing  of  these  com- 
plaints has  made  my  task  more  difficult.    I  have  no  doubt  that  such  lists  did  briefly 
exist  but  it  is  iirpossible  at  this  late  date  to  determine  the  order  in  v^ich  the  names 
of  the  carplainants  appeared  on  the  ranking  lists  or,  for  that  matter,  exactly  viben 
the  lists  were  prepared  by  each  foreman. 
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Mr.  John  Watson  was  the  only  foreman  to  testify.    Mr.  VJatson  was 
sixty- six  years  of  age  at  the  time  of  the  hearing  and  had  worked  for  Ontario  Hydro 
for  seventeen  years.    Watson  had  been  a  steamfitter  for  fifty  years  of  v^ch  he  spent 
seven  or  eight  as  a  foreman.    He  confirmed  that  his  crew  was  working  in  the  south 
yard  at  the  time  of  the  lay-off  and  that  their  work  was  not  popular  because  it 
required  a  considerable  amount  of  work  in  trenches.    He  testified  that  he  learned 
about  the  November  1978  lay-off  several  days  before  it  took  place  -  when  he  was 
asked  to  rank  his  men.    Watson  was  asked  by  a  Mr.  Pinoudis,  his  general  foreman, 
to  rank  his  men  but  was  not  certain  how  many  people  would  be  laid-off .    A  close  read- 
ing of  his  evidence  is  that  he  recognized  several'  members  of  his  crew  would  be 
laid-off  in  November,  1978.     (Evidence  Vol.  II,  page  183) 

Watson  was  not  told  the  criteria  for  ranking  his  employees  because 
he  recalls  he  understood  the  criteria.    He  testified  that  the  criteria  he  considered 
were: productivity,  attendance  and  general  behaviour.    Mr.  Watson  testified  that  his 
recollection  of  the  list  (prepared  seme  four  years  earlier)  was  that  it  was  headed  by 
Mr.  RDn  Giffen  and  that  the  last  six  names  in  ascending  order  were:    Jackson,  Walker, 
Mears,  Trotman,  Maynes,  and  Peneira.     (Evidence,  \bl.  II,  page  18-188)      Mr.  Watson 
testified  that  he  did  not  rank  Mr.  Temniuk,  his  sub- foreman,  Mr.  CDx,  his  apprentice 
or  Mr.  Guard,  the  union  steward  as  they  were  not  eligible  for  lay-off. 

Mr.  Watson  stated  that  all  members  of  his  crew  (at  the  time  of  the 

lay-offs)  were  capable  of  performing  their  work: 

...they  were  all  tradesmen.  UA  members,  they  passed 
.  their  test  and  ccme  so  that  they  could  do  the  job 
that  was  required.     (Evidence,  Vol.  II,  page  184) 
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His  opinion  is  shared  by  Mr.  Watson's  s\±)-f oreman ,  Bohdan  Temniuk  as  evidenced  by 
his  statement  to  the  officer  of  the  Ontario  Human  Rights  Commission  who  interviewed 
him  in  early  1979: 

 in  his  opinion,  everyone  was  average  in 

performance,  attendance  as  well  as  quality  of 
work  although  he  could  see  that  sane  men  perf omed 
better  in  specific  assignments  than  others... 
(Evidence,  Vol.  II,  page  189) . 

Mr.  Bohdan  Temniuk  (the  sub- foreman  on  the  Watson  crew  in  1978) 
is  still  anployed  by  Ontario  Hydro.    Ttemniuk  clainred  in  his  testimony  that  he  also 
recalled,  the  contents  of  the  ranking  list  prepared  some  foiar  years  earlier  by  Mr. 
Watson.    He  "believed"  that  he  saw  the  list  of  the  ranked  men  that  Watson  had  pre- 
pared seme  two  or  three  weeks  prior  to  i3<y-off.    Mr.  Temniuk 's  recollection  was  that 
the  lower  end  of  the  list,  read  in  reverse,  was  Jackson,  Walker,  Mears,  Trotman, 
Maynes,  Blough  and  Newth.     (Evidence,  Vol.  II,  page  119-119)    He.  recalled  that  the 
list  was  of  both  fitters  and  welders  and  that  Walker,  Trotman,  Peneira  and  Fleming 
were  the  last  welders  v^ile  Jackson,  Mears,  Maynes,  Blough,  Giffen  and  Newth  were 
ranked  at  the  low  end  of  the  fitters  list.    Mr.  Temniuk  also  testified  that  his 
name  was  at  the  top  of  the  list  and  that  Mr.  Giffen  was  about  five  or  six  frcm  the 
top. 

I  find  that  Mr.  Temniuk 's  evidence  is  of  little  assistance  to 
this  inquiry.    His  recollection  of  the  events  differs  s\±)stantially  frcm  other 
witnesses.    As  well,  there  is  considerable  doubt  in  m/  mind  v>^ether  he  had  any 
specific  recollection  of  the  incident  surrounding  the  1978  lay-off.    He  produced  a 
notebook  at  the  hearing  in  which  he  had  listed  the  names  of  only  four  members  of 
the  crew:    Jackson,  Walker,  Mears  and  Trotman.    His  acknowledgerrents  in  cross- 


exairination  that  this  list  had  been  prepared  the  day  before  the  hearing  left  me 
with  concern  as  to  the  accuracy  of  his  recollections  vis-a-vis  the  events  of  1978s. 
I  prefer  to  accept  the  statement  Mr.  Teraniuk  gave  to  the  Ontario  Human  Rights  officer 
shortly  after  the  lay-offs. 

The  conplainants  allege  that  Mr.  Jack  Watson  threatened  them  with 
dianissal  and  treated  black  crew  members  differently  frcm  white  crew  numbers.  Mr. 
Watson  denies  these  allegations.     (Evidence,  Vol.  II,  pp.  242,  244,  213,  and  207) 

Mr.  Watson  testified  that  Mr.  Jackson  had  very  bad  attendance,  low 
work  performance  and  was  a  wanderer.    Watson  says  he  discussed  the  wandering  on 
several  occasions  but  these  discussions  only  motivated  Jackson  for  about  one  day. 
(Evidence,  Vol.  II.  page  191)    Jackson  was  the  only  person  v^se  attendance  had  con- 
cerned Mr.  Watson.    Mr.  Watson  found  Mr.  Mear's  vork  to  be  superior  to  Jackson's. 
If  only  one  person  were  to  have  been  laid-off ,  Watson  would  have  laid-off  Jackson  rather 
than  Mears.    He  considered  Mears  to  be  a  capable  tradesman  but  a  very  slow  performer. 
Mr.  Watson  testified  that  Mr.  Christensen  had  once  approached  him  with  ccnplaints 
about  Mr.  Mears  and  Mr.  Trotman.    Further,  Watson  says  he  was  also  approached  by 
Mr.  Poss  about  the  same  two  men  during  the  same  week.    Mr.  Rdss  informed  Watson  that 
he  had  observed  Mears  and  Trotman  standing  around.    Mr.  Watson  testified  that  he 
talked  to  both  Mears  and  Trotman  after  both  of  these  incidents  and  that  they  had 
given  him  excuses  vMch  he  did  not  accept  as  valid  on  either  occasion.    Watson  gave 
them  a  warning  on  the  second  occasion  and  told  then  that  "if  they  didn't  smarten 
up  that  they  would  get  laid-off".     (Evidence,  Vol.  II,  page  196)    Watson  recalled 
that  Mears  was  a  corrplainer  while  working  on  his  crew.    Watson  noted  that  Mears 
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-dicated  on  various  occasions  that  he  felt  he  was  being  given  the  worst  «ork  on  the 
ore^..    Mears  had  asked  Mr.  Watson  for  a  transfer  but  Watson  did  not  want  to  give 
another  foreman  saneone  he  could  not  handle  hi:.elf .    Mr.  Watson  felt  that  ^fears 
required  ™ore  supervision  than  the  average  ^rl^  but  less  than  Jackson  and  WaU<er. 
(Evidence,  Vol.  II,  page  199) 

While  the  conplainants  allege  that  Jack  Watson  threatened  them 
^   With  di^ssal  and  treated  black  r,«*ers  of  his  or™  differently  fran  white  crew 

n^s,  Mr.  Watson  denies  t^e  allegations.  Ihis  denial  is  supported  by  the  testi- 
nony  of  Mr.  Hugh  Casey,  a  black  fo^r  of  Mr.  Watson^s  crew.    Mr.  Csey  testi- 

that  he  had  never  seen  Mr.  Watson  treat  black  differently  than  whites  or  speak 
unfavourably  about  the  «=rk  conduct  of  blacks  or  people  frau  the  West  Indies. 
(Evidence,  Vol.  Ill,  pp.  s,  11) 

R^er,  Mr.  Casey  testified  that  ^en  he  joined  Oitario  Hyto, 
he  ™s  told  he  ^  incapable  of  doing  high  guality  welding.    When  Mr.  Watson  saw 
hm  ^Id,  however,  he  recc^.ed  tl.t  Mr.  c^sey  was  indeed  capable  of  this  higher 
^quality  «.rk.    Mr.  Casey  testified  t^t  Mr.  Watson  re-assigned  hi.  to  do  such  work. 
(Evidence,  Vol.  m,  pp.  8-10) 

Statistical  Data 

O^unsel  for  the  catplainants  and  the  Ontario  Ha^  Rights  Conras- 
sron  ^hasi^ed  in  his  closing  ar„  that  eight  of  the  twenty-three  p^sons  who 
were  laxd-off  on  Nov^r  29th,  1978  by  Ontario  Hydro  at  tteir  South  Pickering 
Plant  v^e  blade.    «,e  racial  cc^sition  of  tl.se  laid^ff  „as  analyzed  frc»  a 
nunter  of  perspectives  including  a  corparison  of  the  percentage  of  black  welders 
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Q. 
A. 

Q. 
A. 


and  the  pe^centa^e  Of  .xac.  „exae. 

"V  ooncen,  about  the  weight    if  I  ™st  ^dicate 

tics  became  exhibits  eighteen  to        .  *oula  be  g.ven.    Ihese  statis- 

gnteen  to  twenty-tro  after  being  fii»^  k 
respondents  without  their  conton^    k,-  ^  """^^^  the 

In  cross-examination   Mr    t«  ^ 

ant^=  for  the  conpiain- 

Q. 

^^^^^^'r^.'^.^'^^i^t.^.J^'^  at  the  total  n»i^r  to 

-en  it";.i-  -  -^-^^i.  .  -J  -  dll?^;,,, 

Well,  number  one,  we  did  no^  ^ 

Were  you  aware  as  to  th^  n^,^  ■ 

2  *o  laid-off  the  Sl,t;^f^SV^^  --r^oyed  fore- 
st 'JTt^r^  °^  2!  Zi^-^irs."^'         ^  ^  given  in  tte 
Okay,    ^fa„,  „hat  were  they? 

SS"^'&i^g^°~'  ^Xill.  attendance,  pro^ucUvity,  those 


Q.  Okay.    Nov  you  were  aware,  I  take  it,  shortly  after  these  cornplaints 

were  laid,  that  it  was  alleged  that  those  criteria  had  not  been 
followed  but  that  there  had  been  discrimination  against  blacks? 

A.  Yes. 

Q.  Now,  what  objection  would  there  have  been  for  you  if  you  had  gone 

to  your  foreman  and  said  now  how  many  blacks  are  there  in  these 
293  pipefitters  because  it  is  alleged  that  there  was  a  dispro- 
portionate number  of  blacks  laid-off .    What  possible  objection 
could  there  be  to  that  having  regard  to  our  statement  about  the 
cosmopolitan  nature  of  the  work  force? 

A.  •No,  there  would  be  no  objection. 

Q.  Well,  why  didn't  you  do  it? 

A.  Because,  I  saw  no  payoff,  no  need. 

Q.  I  suggest  to  you  you  didn't  do  it  because  it  would  hrve  supported 

the  allegation  of  discrimination. 

A.  I  disagree. 

Q.  Well,  can  you  get  that  information  for  us? 

A.  Sure . 

(Evidence,  Vol.  II,  pp.  17-20) 

At  the  conclusion  of  Mr.  Leader's  cross-examination,  counsel  for 
Ontario  Hydro  agreed  that  his  client  would  make  its  best  effort  to  obtain  information 
with  respect  to  the  number  of  black  employees  and  forenen  at  South  Pickering  at  the 
time  of  the  November  1978  lay-<)ffs.    This  undertaking  was  fulfilled  by  the  filing  of 

Exhibits  18  to  22  and  the  conclusion  of  the  public  hearing.    Counsel  for  Ontario 
Hydro  indicated  that  it  had  not  been  difficult  to  obtain  the  requested  information  and 
that  of  the  233  pipefitters  Ontario  Hydro  was  uncertain  as  to  the  race  of  only  four. 
The  materials  filed  were  as  follows :- 

Exhibit  18  Undated  Sumnary  Sheet  with  respect  to  233  employees  eligible 

for  lay-off  in  November  1978. 

Exhibit  19  Suninary  Sheet  re  crews  in  which  lay-offs  occurred. 
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Exhibit  20  Crew  lists  with  lay-offs  November  1978,  excluding  sub- foremen 

and  apprentices. 

Exhibit  21  Project  Ehployee  Seniority  Listing  Project  Payroll  as  of 

November  28th,  1978  for  subforemen,  fitters  and  welders. 

Exhibit  22  Project  En:ployee  Seniority  Listing  -  Project  Payroll  as 

of  November  28th,  1978  -  Other  trades. 


Because  I  was  concerned  as  to  the  reliance  that  could  be  placed 
on  exhibits  which  had  been  neither  proven  nor  analyzed  during  the  public  inquiry, 
I  wrote  to  counsel  indicating  that  I  was  prepared  to  hear  further  sutmission  on  the 
admissibility/  relevance  and  weight  that  should  be  given  to  these  exhibits. 


Both  counsel  '-dndly  responded  with  detailed  written  sutmissions 
and  I  therefore  did  not  feel  that  it  was  necessary  to  re-open  the  inquiry  to  hear 
further  arguments  on  this  issue.    In  his  written  si±mission,  counsel  for  the  can- 
plainants  pointed  out  the  history  of  the  evidence  and  indicated  that  he  agreed  \d.th 
the  position  taken  by  comsel  for  the  respondent  during  his  closing  argument:  the 
data  filed  was  another  piece  of  evidence,  to  be  weighed  with  the  rest. 


Counsel  for  the  respondent,  in  his  lengthy  written  submission, 
argues  that  there  was  no  statistical  evidence  before  the  Inquiry  and  points  out  that 
the  issue  before  this  Inquiry  is  neither  the  existence  nor  non-existence  of  a  pattern 
of  discriminatory  practice: 


The  sole  issue  in  this  case  is  whether  the  seven  corplainants 
have  been  discriminated  against.    Therefore,  any  statistical 
evidence  relating  to  the  enployment  practices  of  the  respondent 
may  not  bear  the  same  relevance  to  proof  of  the  allegations  as 
it  may  in  cases  where  the  issue  in  dispute  is  the  existence  of 
general  discriminatory  practices.    Even  vtere  valid  statistics 
can  support  the  inference  of  the  existence  of  a  general  practice, 
this  would  not  itself  support  a  finding  in  any  individual  case. 
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Counsel  for  the  respondent  questioned   v^ether  the  figures  were  capable 
of  supporting  any  inference  at  all,  and  submitted  that  there  was  no  valid  statis- 
tical evidence  upon  which  a  legitimate  inference  could  be  drawn  that  race  was  a  factor 
in  the  ranking  of  employees  prior  to  lay-off.    In  my  opinion,  this  submission  is 
not  relevant  to  the  issue  of  the  admissibility  or  weight  to  be  accorded  to  the  data 
but  goes  to  the  ultimate  determination  that  I  must  make  in  this  Inquiry.  Counsel 
for  the  respondent  argued  that  the  figures  placed  in  evidence  voluntarily  by  Ontario 
Hydro  do  not  purport  to  be  a  statistical  analysis  capable  of  supporting  any  inference 
but  were  simply  intended  to  describe,  in  an  imprecise  way,  the  number  of  blacks  and 
non-blacks  who  were  laid-off  by  the  respondent. 

In  his  written  sutmission,  counsel  for  the  respondent  drew  my 
attention  to  a  recent  decision  pursuant  to  the  Canada  Human  Rights  Act,  Paul  S.  Carson 
et_al.  V.  Air  Canada,  3  CHHR  818.    In  this  case,  the  airline  was  attenpting  to  establish 
that  age  was  a  bona  fide  occupational  qualification  and  sought  to  introduce  cer- 
tain statistical  evidence.    The  study  of  pilots  was  criticized  for  being  too  small 
a  data  base  and  for  its  lack  of  design  and  quality  control  of  the  raw  data.  It 
was  argued   the  data  base  was  so  limited  that  one  person  could  make  a  significant 
difference  in  the  results.    Similarly,  the  statistician  called  by  the  Commission  faulted 
the  airline's  study  for  not  being  able  to  isolate  age  as  a  factor  in  performance. 
The  Tribunal  found  that  the  study  was  not  reliable  and  the  chairman  wrote  :- 

The  unacceptability  of  the  400  Pilot  Study  lies  not 
in  the  fact  of  the  data  which  it  contains.  Rather, 
its  frailty  is  in  the  representation  of  the  data  and 
the  conclusions  that  Air  Canada  attempts  to  draw 
therefrcm. 
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I  agree  with  the  respondent  that  any  evidence  that  is  introduced 
to  assist  this  cribunal  must  be  carefully  considered.    I  find  the  Carson  v.  Air  Canada 
decision  of  Mr.  S.  Ledeiman  to  be  helpful.    His  decision  restricts  the  weight  to  be 
given  to  the  statistics  submitted  in  Carson.    Both  counsel  are  in  agreement  that  no 
statistics  were  prepared  in  this  case  and  that  no  statistician  was  called  to  present 
an  empirical  analysis  of  the  orployment  practices  of  Ontario  Hydro.     (It  is  perhaps 
unfortunate  that  such  evidence  was  net  in  fact  provided) .    I  was ,  instead ,  provided 
with  information  on  the  ccnposition  of  the  respondent's  work  force.    This  information 
might  have  been  requested  by  counsel  for  the  corplainants  and  the  Ontario  Human 
Rights  Commission  at  any  time  prior  to  the  inquiry.    In  fact,  the  evidence  would 
probably  have  been  requested  if  there  were  a  procedure  for  exchange  of  documents  or 
examination  of  witnesses  prior  to  a  hearing.    This  evidence  was  requested  during  the 
second  day  of  the  public  hearing,  was  found  to  be  relevant  and  was  ultimately  provided 
by  the  respondent  Ontario  Hydro  through  its  counsel.    The  data  must  be  considered  with 
caution  and  given  limited  weight  in  my  determination  of  discrimination.    The  exhibits 
tendered  at  the  time  of  argument  were  properly  entered  and  must  be  considered  in  my 
analysis  of  the  seven  complaints  of  discrimination  in  this  matter  along  with  all  other 
evidence  brought  before  this  inquiry. 

II.  The  Ontario  Human  Rights  Code  &  the  Concept  of 

Pi  scr imination 

The  conplainants  allege  that  Ontario  Hydro  has  breached  the 
following  provisions  of  the  Ontario  Human  Rights  Code,  R.S.O.  1980,  chapter  340,  as 
amended: 

4.(1)  No  person  shall, 

dismiss  or  refuse  to  employ  or  to  continue  to  enploy  any  person; 
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(g)  discriminate  against  any  employee  with  regard  to  any  term 

or  condition  of  eirployment, 

because  of  race,  creed,  colour,  age,  sex,  marital  status,  nationality, 
ancestry,  or  place  of  origin  of  suc'i  person  or  eiiployee. 

The  Code  provides  that  nationality  or  place  of  origin  could  be  a  bona 

fide  occupational  qualification  in  certain,  limited  circumstances.    Section  4, 

subsection  6,  states: 

The  provisions  of  this  section  relating  to  any  discrimination,  limita- 
^  .  -tation,  specification,  or  preference  for  a  position  or  eiiployment 

^  based  on  age,  sex  or  marital  status  do  not  apply  v\here  age,  sex  or 

marital  status  is  a  bona  fide  occupational  qualification  and  requirement 

for  the  position  or  enployment. 

Subsection  7  of  this  section  states  that  the  prohibited  grounds  of  section  one, 

including  inter  alia  race,  colour,  nationality,  ancestry,  and  place  of  origin,  may 

be  bona  fide  occupational  qualifications  and  requironents  for: 

an  exclusively  religious,  philanthropic,  educational,  fraternal 
or  social  organization  that  is  not  operated  for  private  profit, 
or  any  organization  that  is  operated  primarily  to  foster  the  welfare 
of  a  religious  or  ethnic  group  and  that  is  not  operated  for  private 
profit. . . 

Ontario  Hydro  clearly  does  not  meet  the     criteria  for  exclusion  from  the  provisions 

% 

of  subsection  1.    It  is  a  business,  which  supplies  electric  power  to  buyers.  It 
operates  for  the  purpose  of  making  a  profit  for  its  owners,  the  taxpayers  of  Ontario. 

The  purpose  and  intent  of  the  Ontario  Human  Rights  Code  has  recently 
been  discussed  by  Professor  John  D.  McCamus,  in  his  decision  in  the  case  of  David  James 
Bone  and  The  Hamilton  Tiger  Cats  Football  Club  Limited; 

As  is  evident  from  the  very  terms  of  the  statute,  the  enactment 
of  the  Ontario  Human  Rights  Code  represents  a  deep  and  profound 
cormitment  to  the  dignity  of  the  individual  and  the  right  of  the 
individual  to  be  free  fron  terms  of  discriminatory  conduct  which 
offend  that  dignity. 


t 


Whereas  recognition  of  the  inherent  dignity  and  the 
equal  and  inalienable  rights  of  all  members  of  the  human 
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family  is  the  founcaation  of  freedom,  justice  and  peace 

in  the  vorld  and  is  in  accord  with  the  Universal  Declaration 

of  Human  Rights  as  proclaimed  by  the  United  Nations; 

that  eveiy  person  is  free  and  equal  in  dignity  and  rights  without 
regard  to  race,  creed,  colour,  sex,  marital  status,  nationality, 
ancestry  or  place  of  origin. 


First,  attention  must  be  addressed  to  the  question  of  defining  the 
^type  of  conduct  v^ich  is  proscribed  by  the  Code.    In  essence,  the  Code 
prohibits,  in  these  sections,  any  person  from  engaging  in  "discrimi- 
nation" based  on  the  enumerated  criteria  v\^ch  include,  of  course, 
nationality  and  place  of  origin  in  making  enployment  decisions. 
Although  the  actual  word  "discriminate"  is  only  specifically  employed 
in  sub-paragraph  (g)  of  Section  4(1)  ,  it  is  clear  that  viien  the  Code 
directs,  for  example,  in  sub-paragraph  (b)  that  no  person  shall 
"refuse  to  errploy. .  .any  person"  because  of  "race,  creed,  colour... 

nationality  or  place  or  origin",  the  Code  is  attarpting  to  eradicate 

the  phenanenon  canmonly  referred  to  as  "discrimination". 

...The  essence  of  the  concept  [of  ' discrimination '] f  1  vould  suggest,  is 
the  act  of  "stereotyping",  by  which  I  mean  the  making  of  judgments 
about  people  on  the  basis  of  their  membership  in  a  particular  group 
rather  than  on  the  basis  of  their  individual  merit.    An  American  judge 
has  expressed  the  point  in  similar  terms: 

'Discrimination'  means  the  act  of  making  a  distinction  in  favour 
of  or  against  a  person  or  thing  based  on  the  group,  class  or 
category  to  which  that  person  or  thing  belongs  rather  than  on 
individual  merit. 

See  Courtney  v.  The  National  Cash  Register  (1970) ,  262  N.E.  2d  586 
(Ohio) .    In  seeking  to  eliminate  discrimination,  in  this  sense,  as  it 
pertains  to  the  errployment  context,  the  evident  purpose  of  the  Code  is 
to  ensure  equality  of  opportunity  and  eliminate  unjust  barriers  to 
ertployment  based  on  the  prohibited  grounds  of  discrimination. 

An  obvious  illustration  of  conduct  which  would  amount  to  discrimina- 
tion in  the  requisite  sense  would  be  for  an  employer  to  act  on  the 
basis  of  a  straightforward  rule  that  he  WDuld  not  eiiploy  anyone  of  a 
particiiLar  national  group.    A  variety  of  considerations,  however,  mis- 
guided, might  underlie  such  conduct.    The  employer  might  be  acting  on 
the  basis  of  personal  animus  or  hostility  to  the  group  in  question. 
Or  it  may  be  that  the  enployer  has  reached  a  conclusion,  based  perhaps 
on  previous  contact  with  members  of  that  national  group,  that  they  are 
not  likely  to  perform  effectively  as  eitployees  for  him.    He  might 
have  assumed,  for  exanple,  that  the  members  of  a  particular  group  are 
less  industrious  or  less  intelligent  or  less  pleasant  in  their  personal 
dealings  than  people  vto  are  not  members  of  that  group.    Whatever  the 


reason  for  the  ertployer's  decision  to  refuse  to  eirploy  members  of  the 
particular  national  group,  however,  the  employer  is  engaging  in  a 
prohibited  act.    He  would  be  making  employment  decisions  on  the  basis 
of  a  stereotyped  assessment  of  a  group  of  people  and  would  be  refusing 
to  assess  individuals,  as  he  must,  on  the  basis  of  their  individual 
merit.    Conduct  of  this  kind  is  "discrimination"  in  its  most  usual 
sense.    This  primary  meaning  of  the  concept  of  "discrimination"  will 
he  referred  to  here  as  "direct"  or  "intentional"  discrimination  and  it 
will  be  distinguished  fran  a  secondary  meaning  of  the  concept  v^^ich  I 
will  refer  to  as  "indirect"  discrimination. 

In  the  context  of  the  present  case,  it  may  be  pari:icularly  useful 
to  eirphasize  that  the  notion  of  direct  discrimination  is  not  precisely 
'co-extensive  with  attitudes  which  might  be  referred  to  as  "bigotry" 
or  "irrational  hatred"  or  "dislike"  of  a  particular  group.    One  might 
engage  in  stereotyping  which  amounts  to  a  contravention  of  the  Code 
without  feeling  any  personal  animus  or  hostility  toward  members  of  the 
group  as  a  general  matter,  or  toward  the  particular  individual 
is  subject  to  the  stereotyped  judgment.    Thus,  one  might  profess  or 
indeed  feel  a  great  affection  for  Canadians  in  jeneral  but  refuse  to 
errploy  them  on  the  assumption  that  they  share,  as  a  general  matter, 
some  undesireable  characteristic  which  would  render  them  less  capable 
than  others  for  the  particular  job  in  question.    Discrimination  on 
the  basis  of  sex  may  provide  a  more  obvious  illustration.    It  may  be 
that  there  are  ertployers  who  refuse  to  hire  wcmen  for  certain  jobs 
on  the  basis  of  stereotyped  attitudes  towards  the  capacities  of  women 
in  general,  even  though  no  particular  amity  is  felt  towards  women 
in  general  or  toward  any  particular  candidate  for  employment  by  the 
employer  in  question.    To  act  on  the  basis  of  such  attitude,  rather 
than  on  the  basis  of  merit,  is  to  engage  in  v\tet  I  have  termed 
"direct"  or  "intentional"  discrimination  and  clearly,  in  my  view, 
would  amount  to  a  contravention  of  Section  4  of  the  Code. 


There  is,  however,  a  secondary  concept  of  "discrimination"  v^ich  is, 
I  believe,  also  prohibited  by  the  Code  and  which  may  be  relevant  in  the 
circumstances  of  this  case.    Here  I  refer  to  "indirect"  discrimination 
or  discrimination  by  "consequences" .    This  is  a  concept  which  has  been 
articulated  by  what  is  now  a  voluminous  body  of  American  caselaw 
interpreting  provisions  of  Title  VII  of  the  U.S.  Civil  Rights  Act. 
of  1964  which  are  very  similar  in  their  wording  and  apparent  purpose 
to  Section  4  of  the  Ontario  Human  Rights  Code.  Section    703(a)  of  the 
U.S.  Act  provides: 
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It  shall  be  an  unlawful  onployment  practice  for  an  enployer: 

(1)    to  fail  or  to  refuse  to  hire  or  to  discharge  any  individual, 
or  otherwise  to  discriminate  against  any  individual,  with 
respect  to  his  canpensation,  terms,  conditions  or  privileges 
of  enployment,  because  of  such  individual's  race,  colour, 
religion,  sex  or  national  origin. 

In  inteirpreting  this  provision,  the  American  courts  have  addressed  the 
question  of  whether  the  imposition  of  requirements  for  enployment, 
^such  as  the  attainment  of  certain  educational  qualifications  or  the 
'passing  of  aptitude  or  I.Q.  tests,  which  have  the  effect  of  excluding 
from  enployment  opportmities  an  unequal  proportion  of  members  of  a 
particular  group,  amounts  to  a  discriminatory  act  within  the  meaning 
of  this  provision.    Such  tests  may  appear  to  be  "neutral"  in  their 
design  inasmuch  as  they  are  applied  evenhandedly  to  all  applicants 
for  enplcyment.    Nonetheless,  such  tests  may  have  the  consequence  of 
excluding  a  higher  proportion  of  the  members  of  a  group  protected 
by  the  Act  fron  discrimination.    Where  this  is  so,  the  difficult  point 
of  interpretation  v\^ch  arises  is  whether  the  Act  prohibits  only 
conduct  which  is  intended  to  discriminate  against  members  of  a  parti- 
cular group  -  what  I  have  referred  t.o  above  as  "direct  discrimination" 
-  or  extends  to  cover,  as  well,  conduct  which  unintentionally  has  the 
consequence  of  prejudicing  the  opportunities  for  enployment  of  the 
members  of  a  particular  group.    In  the  leading  case  on  this  point, 
the  decision  of  the  Suprene  Ctourt  of  the  IMited  States  in  Griggs  v. 
Duke  Power  Co.  (1971)  91  S.  Ct.  849,  it  was  clearly  established  that 
It  IS  not  necessaiy  to  find  the  existence  of  intention  to  discriminate 
in  order  to  determine  that  conduct  which  had  the  effect  of  discrimina- 
tion is  a  contravention  of  Section  703(a)  of  the  Civil  Rights  Act. 
Chief  Justice  Burger,  speaking  on  behalf  of  the  Court,  said  the 
following : 

...good  intent  or  absence  of  discriminatory  intent  does  not  redeen 
enployment  procedures  or  testing  mechanisms  that  operate  as  'built- 
in  headwinds'  for  minority  groups  and  are  unrelated  to  measuring 
job  capability. 

I  would  whole-heartedly  concur  with  this  analysis  of  the  law  of  discrimi- 
nation.   I  have,  myself,  written  in  a  similar  vein  in  a  recent  decision  in  the  case  of 
Pritham  Singh  v.  Workmen's  Conpensation  Board  of  Ontario. 


I  will  not  discuss  the  current  legal  test  of  discrimination  in  Ontario 
at  length,  but  will  accept  the  position  of  counsel  for  the  conplainants :    that  I  am 
bound  by  the  recent  decision  of  the  Divisional  Couirt  of  Ontario  in  the  case  of 
Ontario  Human  Rights  COnmission  et  al.  v.  Sinpson  Sears  Ltd.  36  O.R.  (2d)  59,  133 
D.L.R.  (3d)  611,  which  was  ipheld  by  the  Ontario  Court  of  ^^peal  38  O.R.   (2d)  423. 
In  that  case  a  sales  clerk  erployed  by  the  respondent  conpany  converted  to  the 

I   Seventh  Day  A^entist  faith,  which  observes  the  Sabbath  fron  sunset  Friday  to  sunset 
Saturday.    As  she  was  then  unavailable  for  work  on  Saturdays,  she  accepted  part-time 
errployment  with  a  reduction  in  salary  and  errployment  benefits.    A  Board  of  Inquiry 
was  appointed  pursuant  to  the  Ontario  Human  Rights  Code,  R.S.O.  1980,  c.  340,  to  hear 
and  decide  her  corrplaint  alleging  orployment  discrimination  because  of  creed.  That 
board  decided:     (a)  t'nat  proof  of  intention  to  discriminate  was  not  essential  to  a 
contravention  of  the  Ontario  Human  Rights  Code;  and  (b)  that  v^ile  an  enployer  was 
under  a  duty  to  make  reasonable  acconmodation  to  the  religious  requirements  of  his 
enployees,  the  onus  of  proving  failure  to  make  such  acconmodation  lay  on  the  Comdssion. 

^  The  Gonnission  was  found  to  have  failed  to  discharge  this  onus,  and  the  corrplaint 
was  dismissed.    The  Commission  and  the  employee  appealed  from  the  Board  of  Inquiry 
decision.    The  Divisional  Court,  36  O.R.  (2d)  59,  133  D.L.R.   (3d)  611,  dismissed 
the  appeal,  holding  that  the  Board  of  Inquiry  had  erred  in  irrporting  into  the  Ontario 
Human  Rights  Code  a  duty  on  enployers  to  reasonably  accommodate  the  religious  beliefs 
of  enployees  and  that  proof  of  intent  to  discriminate  is  an  essential  element  in  a 
contravention  of  the  Act.    The  Ontario  Court  of  appeal  upheld  the  decision  of  the 
Divisional  Court.    Mr.  Justice  Lacourciere,  speaking  for  himself,  Weatherston  and 
Goodman  J. J. A.,  found  that  section  4(1)  subsection  (g)  required  proof  of  intention 
and  that  the  American  caselaw  which  developed  after  1972  was  not  applicable  to  the 


i 
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Ontario  Human  Rights  Code  as  it  read  prior  to  the  amendments  proclaimed  on  June  15th, 


1982: 


Mr.  Justice  Lacourciere  wrote: 


On  appeal  to  the  Divisional  Court,  Southey  J. ,  in  a  majority 
judgment,  concluded  that  the  intention  to  discriminate  on  a  pro- 
hibited ground  was  an  essential  element  of  a  contravention  of 
s.  4(1) (g)  of  the  Code  (c.  340).    That  section  prohibits  discrimina- 
tion against  any  errployee  with  regard  to  any  term  or  condition 
of  enployment  because  of,  inter  alia,  the  creed  of  the  employee. 
I  am  in  substantial  agreement  with  the  majority  view.    The  offence 
created  by  the  Code,  proscribing  discrimination  "because  of" 
race,  creed,  colour  ,  etc.,  clearly  refers  to  the  enployer's 
motivation.    See  R.  v.  Bushnell  Comnunications  Ltd.  et  al.  (1974) . 
4  O.R.   (2d)  23  288,  47  D.L.R.   ^3d)  668,  18  C.C.C.   (2d)  317,  and 
Re  Ontario  Human  Ccm'n  et  al.  and  Ontario  Rural  Softball  Ass'n 
(1979)   26  O.R.   (2d)  134,  102  D.L.R.   [3d)  303,  10  R.F.L.  (2d) 
97.    In  my  view,  the  majority  of  the  Divisional  Court  properly 
held  that  the  language  of  the  subsection  and  the  absence  of  a 
saving  provision  imply  that  an  intention  to  discriminate  on  a 
prohibited  ground  is  essential  to  a  contravention  of  s.  4(1) (g). 

Counsel  for  the  ccmplainants  and  the  Human  Rights  Comnission  submitted 
that  I  am  bound  by  the  Ontario  Court  of  Appeal  decision  in  Ontario  Human  Rights 
Commission  et.  al.  v.  Simpson-Sears  Ltd.  pending  a  decision  of  the  Supreme  Court  of 
Canada.    He  fiorther  submitted  that  in  the  Simpson-Sears  case,  the  issue  centred  around 
a  neutral  condition  of  employment  Wiichwas  not  introduced  by  the  employer  to  be 
discriminatory.    This  is  not  the  issue  in  this  case,  and  clearly  the  complainants 
are  required  to  prove  that  the  respondent,  in  laying-off  the  complainants,  intended 
to  discriminate.    Counsel  for  the  Commission  suimitted  that  the  onus  of  proof  VN^ich, 
at  all  times,  rested  on  his  clients,  was  not  affected  by  the  decision  of  the  Ontario 
Court  of  Appeal  in  the  Simpson-Sears  case.    I  am  in  agreement  with  this  position  by  couns 
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on  the  issue  of  the  need  for  proof  of  intention  in  this  natter. 

There  is  no  disagreement  in  this  province  concerning  the  issue  of 
whether  an  alleged  contravention  of  the  Human  Rights  Code  must  be  the  sole  or 
exclusive  reason  for  either  refusal  of  employment  or  dismissal  from  enployment. 
Section  4  of  the  Code  provides  that  no  person  shall  discriminate  "because  of"  the 
prohibited  criteria.    It  is  my  view  that  to  establish  a  contravention,  it  is  suffi- 
cient to  prove,  that  a  prohibited  criterion  was  airong  the  factors  taken  into  account 
by  the  eirployer  in  making  the  specific  decision  with  respect  to  an  enployee. 

This  view  has  been  sippoirted  by  decisions  of  Boards  of  Inquiry. 
Further  sapport  may  be  drawn  from  two  recent  cases  involving  a  provision  of  the 
Canada  Labour  Code,  R.S.C.  1971  C.L.-l,  a  provision  which  is  structurally  analogous 
to  Section  4  of  the  Ontario  Human  Rights  Code  on  this  point.    The  provision  is 
ej^ressed  in  Section  101  of  the  Labour  Code: 

(3)    No  ennployer,  and  no  person  acting  on  behalf  of  an  eirployer, 
shall 

(a)      refuse  to  enploy  or  to  continue  to  eirploy  any 
person  or  otherwise  discriminate  against  any 
person  in  regard  to  eirployinent  or  any  term  or 
condition  of  enployment  because  the  person  is  a 
member  of  a  trade  union,  or. . . (enphasis  added) 

In  Sheehan  v.  Upper  Lakes  Shipping  Ltd.  and  the  Canada  Labour  Relations  Board  (1978) 
1  F.  836,  the  Federal  Court  of  ;^peal  held  that  a  contravention  of  this  provision 
vrould  be  established  if  a  prohibited  criterion  were  shown  to  be  one  of  the  motivating 
factors  leading  to  a  refusal  to  enploy.    In  Sheehan ,  the  Court  quoted  with  approval 
a  similar  decision  of  the  Ontario  Court  of  Appeal  in  Regina  v.  Bushnell  Camiunications 
Ltd.   (1974)  1  O.R.  (2d)  442.    This  latter  case  offered  a  similar  interpretation 
of  another  structurally  similar  provision  of  the  Canada  labour  Code. 
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In  the  Bushnell  Comrnunications  decision,  Mr.  Justice  Hughes,  who  was  affirmed 

on  appeal,  said  at  page  447: 

If  the  evidence  satisfied  it  beyond  a  reasonable  doubt 
that  membership  in  a  trade  union  was  present  to  the  mind  of 
the  ertployer  in  his  decision  to  dismiss,  either  as  a  main 
reason  or  one  incidental  to  it,  or  as  one  of  many  reasons 
regardless  of  priority,  s.  110(3)  of  the  Canada  Labour  Code 
has  been  transgressed. 

^  The  Bushnell  approach  has  been  followed  by  many  Human  Rights  boards 
of  inquiry  in  Ontario.    The  question  of  v\^ether  the  race,  creed,  colour,  nationality, 
ancestry  or  place  of  origin  of  the  enployee  was  present  in  the  mind  of  Ontario 
Hydro  or  its  errployees  at  the  time  of  the  November  1978  lay-off  is  for  this  inquiry 
to  determine.    I  have  had  the  opportimity  of  both  assessing  the  witnesses  at  the 
hearing  and  considering  the  transcript  of  the  proceedings. 

I  find  that  the  lay-off  by  Ontario  Hydro  at  their  South  Pickering 
plant  in  November  1978  was  motivated  by  financial  circumstances;  the  desire  on 
the  part  of  the  senior  management  of  the  project  to  attenpt  to  control  their  spend- 
ing for  the  remainder  of  1978.    Unfortmately,  the  criteria  for  the  lay-off  were 
extremely  vague  and  undefined.    Mr.  Garth  Leader,  the  general  superintendent  at 
South  Pickering,  stated  that  the  ranking  criteria  were:    "capability,  performance, 
skill,  attendance,  productivity,  those  kinds  of  things".  Mr.  Christensen,  one  of 
the  assistant  superintendents  in  the  construction  area  at  the  same  plant,  testified 
that  the  criteria  for  ranking  enployees  prior  to  a  lay-off  were:  productivity,  safety, 
quality  of  work,  attendance,  and,  only  if  two  workers  were  equal  in  other  respects, 
seniority.    Mr.  Jack  Watson,  the  foreman  whose  behaviour  was  scrutinized  most  care- 
fully, testified  that  his  criteria  for  ranking  v/ere:    productivity,  attendance  and 
general  behaviour.    The  vagueness  of  the  criteria  and  the  lack  of  any  written 


meiTioranda  or  directions,  left  decisions  as  to  the  ranking  of  employees  open  to  the 
si±)jective  interpretations  of  the  foremen.    In  my  opinion,  much  of  the  problem, 
with  respect  to  the  1978  lay-offs,  is  attributable  to  the  unstructured  personnel  procedi 
that  existed  during  the  construction  of  the  South  Pickering  plant.    The  evidence 
indicates  the  criteria  for  ranking  were  interpreted  differently  by  each  employee  of 
Ontario  Hydro  who  testified.    Ultimately,  senior  management,  as  well  as  their  counsel, 
acknowledged  that  the  decision-making  process  was  an  informal  one  that  did  not  lend 
itself  either  to  formalization  or  to  the  analysis  of  a  public  inquiry.    I  do  not 
believe  that  such  an  informal  process  was  in  the  best  interests  of  the  management 
or  employees  of  Ontario  Hydro.    If  the  inion  contract  did  not  allow  seniority  to  be 
a  criterion  for  lay-off,  a  set  of  neutral,  objective  criteria  for  assessment  of 
employees  on  the  construction  site  should  have  been  in  place.    As  well,  employees 
shDuld  have  been  able  to  scrutinize  both  the  criteria  and  the  application  of  these 
criteria  to  their  own  work  records.    One  of  the  most  distressing  aspects  of  the  South 
Pickering  construction  praject  is  the  fact  that  one  of  the  largest  public  corpora- 
tions in  Ontario  has  conducted  itself  in  a  fashion  whereby  racial  prejudice  could 
have  permeated  the  organization  because  of  laissez-faire  management  practices. 
Hopefully,  public  corporations  not  only  exist  to  provide  a  service  to  the  public 
but  also  to  act  as  model  errployers  within  the  ccnmunity.    Eliployment  practices  at 
South  Pickering  were,  unfortunately,  not  structured  so  that  either  management  or 
enployees  were  in  a  position  to  rationalize  the  basis  on  v^ich  some  enployees 
were  retained  while  others  were  laid-off . 

It  is  my  conclusion  that  Ontario  Hydro  must,  therefore,  be  held 
responsible  for  the  decision-making  process  which  took  place  in  November  1978 
including  the  ranking  that  each  of  the  foremen  was  asked  to  undertake  in  prepara- 
tion for  the  lay-offs.    Although  the  question  of  whether  an  ertployee  has  been  discri- 
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Mr.  Trotman  was  on  loan  to  the  crew  of  Mr.  Gil  RDbert  but  was  assessed  by  iMr. 
Watson.    Ihe  question  of  who  actually  did  the  ranking  and  the  extent  to  vv^ch  ranking 
was  done  exclusively  by  one  foronan  is  something  that  was  never  satisfactorily  clari- 
fied by  the  evidence.    Because  the  ranking  lists  no  longer  exist,  and  because  Mr. 
Watson  was  the  only  foreman  to  testify,  we  are  unable  to  clarify  the  extent  to  which 
rankings  were  discussed  between  foremen.    With  respect  to  employees  on  other  crews, 
Mr.  Watson's  evidence  is  contradictory.    He  testified  that  Mr.  Mears  asked  to  be 

^transferred  to' another  crew,  where  he  could  have  better  work  opportunities.  Mr. 

Watson  stated  that  he  did  not  act  on  this  request  because  he  did  not  want  to  transfer 
soTieone  that  he  could  not  handle  himself.    On  the  other  hand,  Mr.  Trotman  was  trans- 
ferred to  the  crew  of  Mr.  Gil  Roberts  and  Mr.  W  .tson  nonetheless  ranked  Mr.  Trotman 
towards  the  bottom  of  his  list  and  allowed  him  to  be  laid-off .    Similarly,  although 
Mr.  Watson  testified  that  he  did  not  rank  Mr.  Wills  as  he  was  on  loan  fran  Mr.  Lou 
Rouleau's  crew,  why  would  Mr.  Wills'  name  appear  at  the  bottom  of  the  Rouleau  list 
if  only  capable  workers  were  transferred?    Mr.  Wills  must  have  been  one  of  the  better 
workers  on  Mr.  Rouleau's  crew  at  the  time  of  the  "loan"  to  Watson.    Why  would  Mr. 

^ Wills  be  laid-off  by  Mr.  Rouleau  if  he  were  so  highly  regarded  only  a  short  time 
before  the  November,  1978  lay-offs?    Mr.  Wills  was  informed  of  his  lay-off  by  Mr. 
Jack  Watson  but  was  never  informed  as  to  what  criteria  were  used  for  determining 
who  should  be  laid-off  (Evidence  Vol.  I,  pp.  21-22)    Further,  Mr.  Wills  was  never 
informed  as  to  who  evaluated  his  work. 

The  lack  of  clarity  in  the  personnel  procedures  at  South  Pickering 
lead  me  to  conclude  that  there  was  an  informality  in  the  transferring  of  enployees 
carparable  to  that  which  I  have  found  in  the  ranking  process.    I  must  conclude  that 
Mr.  Watson  had  a  considerable  amount  of  discretion  and  influence  with  respect 
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to  the  ranking  and  the  ultimate  lay-offs  of  the  four  complainants:    Mears,  Trotman, 
Walker  and  Wills.    I  do  not  believe  that  Mr.  Watson  played  no  role  vAiatsoever  in 
the  ranking  and  ultimate  lay-off  of  Mr.  Wills  who  was  on  loan  Tran  the  Eouleau 
crew.    Instead,  I  find  that  since  Wills  was  working  with  Watson  at  the  time  of  the 
lay-off,  Mr.  Watson  did,  in  fact,  affect  the  ranking  decision. 

In  reviewing  the  evidence  of  the  conplainants  and  Ontario  Hydro 
(particularly  that  of  Messrs.  Watson  and  Temniuk)  I  have  concluded  that  Mears, 
Walker,  Trotman  and  Wills  were  discriminated  against  contrary  to  the  provisions 
of  the  Ontario  Human  Rights  Ctode.    Although  there  was  evidence  tendered  that 
these  men  might  legitimately  have  been  considered  for  lay-off,  I  find  that  little  or 
no  weight  can  be  given  to  this  evidence  v^^ch  has  been  contradicted  by  other  witnesses. 
I  find  the  independent  evidence  of  Mr.  Giffen,  who  stated  that  neither  Mears  nor 
Walker  should  have  been  laid-off  and  that  Mears  was  "as  good  a  mechanic  as  there  is", 
to  be  of  particular  iii^rt.    I  also  have  sane  scepticism  about  the  significance  of 
the  various  coirplaints  and  concerns  which  Mr.  Watson  enumerated  in  his  evidence  with 
respect  to  these  carplainants  since  he  acknowledged  that  he  neglected  to  mention  most 
of  his  concerns  when  he  met  with  the  investigator  from  the  Ontario  Human  Rights 
Conmission  in  January,  1975.    When  asked  v^y  he  mentioned  neither  his  concerns  about 
Mr.  Mears'  vork  habits  nor  the  two  incidents  when  Mr.  Mears  was  allegedly  "standing 
around"  to  the  investigator,  Mr.  Watson  explained  this  omission  by  stating  that  it 
was  a  friendly  discussion  and  he  didn't  want  to  blacken  a  man's  character.  Similarly, 
Mr.  Watson  acknowledged  that  no  mention  was  made  to  the  investigator  for  the  Ontario 
Human  Rights  Ccmnission  with  respect  to  any  conplaints  he  had  regarding  Mr. 
Trotman.    Though  I  accept  that  there  may  have  been  seme  concerns  about  the  vork 
habits  and  performance  of  these  ccmplainants,  which  may  have  been  partially 
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responsible  for  Mr.  Watson's  assessment,  I  think  that  if  these  concerns  were 
significant  they  would  have  been  brought  to  the  attention  of  an  investigator  from 
a  public  agency  whan  Mr.  Watson  knew  was  charged  with  determining  the  reasons  for 
the  lay-offs  and  whose  public  responsibility  it  was  to  determine  whether  there  was 
any  basis  for  the  allegations  that  racial  discrimination  was  an  aspect  of  the  ranking 
and  lay-off  process. 

-Finally,  I  conclude  that  there  is  ample  evidence  that  discrimination 
against  blacks  was  an  aspect  of  Mr.  Watson's  assessment  of  the  four  coiplainants : 
Wears,  Walker,  Trotman  and  Wills.    There  is  no  doubt  in  my  mind  that  those  eniployees 
v^o  vvorked  under  the  s\:ipervision  and  direction  of  Mr.  Jack  Watson  in  November,  1978 
were  discriminated  against  pursuant  to  the  provisions  of  the  Ontario  Human  Rights 
Code.    When  the  evidence  of  the  canplainants  and  that  of  Mr.  Watson  is  in  conflict, 
I  prefer  to  accept  the  evidence  of  the  complainants.  I  recognize  that  some  of  the 
coirplainants '  evidence,  with  respect  to  alleged  discrimination  or  belief  of  discrimi- 
nation, is  both  self-serving  and,  in  sane  instances,  an  indication  of  their  own 
feelings,  but,  taken  as  a  whole,  I  believe  that  Mr.  Watson  tended  to  treat  white 
earployees  differently  than  black  enployees.    Whether  he  actually  made  statements 
regarding  the  canplainants'  colour  and  race  is,  in  my  opinion,  irrelevant  to  my 
determination  that  Mr.  Watson  allowed  his  feelings  about  racial  origin,  colour  and 
ancestry  to  influence  his  ranking  of  four  erployees. 

My  conclusion  with  respect  to  this  matter,  is  that  there  is  evidence 
that  Mr.  Watson,  on  various  occasions,  treated  his  black  employees  differently  fran 
his  v^ite  employees.    This  is  strengthened  by  niy  observations  of  Mr.  Watson  during 
his  testimony  that  allowed  me  to  conclude  that  he  would  find  it  difficult  to  super- 
vise persons  from  a  non-European  background  and  that  he  could  allow  his  feelings 
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with  respect  to  race  and  colour  of  an  enployee  to  affect  his  judgment  and  treatment 
of  OTployees  under  his  supervision.    My  conclusion  is  that  Mr.  Watson's  discriminatory 
attitude  toward  black  persons  is  confirmed  by  both  his  previous  actions  towards  these 
erployees  as  well  as  and  by  the  lay-offs  that  took  place  on  November  29th,  1978. 
I  conclude  that  Mr.  Watson  and  his  eirployer,  Ontario  Hydro,  acted  in  a  fashion  contrary 
to  the  provisions  of  the  Ontario  Human  Rights  Code  1980  -  as  interpreted  in  numerous 
decisions  of  other  Boards  of  Inquiry  as  well  as  the  recent  decision  of  the  Ontario 

^  Court  of  i^peal  in  O'Malley  v.  Simpson-Sears .  ( supra)    Ontario  Hydro  must  assume 
responsibility  for  the  actions  of  its  foreman  and  siperintendents  at  South  Pickering 
both  because  of  the  authority  it  vested  in  these  enployees  and  the  ineffective 
personnel  policies  that  were  in  force  at  South  Pickering.    I  also  hold  Ontario  Hydro 
directly  responsible  for  the  discrimination  against  these  corrplainants.    There  was 
insu.f  f  icient  evidence  to  prove  that  discrimination  was  an  aspect  of  the  ranking 
or  termination  of  ccmplainants  Telphia,  Atherly  or  Francis.    I  am  not  prepared  to 
find  that  all  seven  carplainants  have  ccnparable  claims  or  that  their  lay-offs 
vere  discriminatory  merely  because  of  the  large  number  of  blacks  laid-off  in 

^November,  1978.    Father,  I  conclude  that  those  complainants  v\^o  worked  with  and  were 
ranked  by  Mr.  Jack  Watson  have  substantiated  their  ccnplaints  and  that  they  are 
entitled  to  both  special  and  general  damages. 

In  discussing  v^at  constitutes  "discrimination",  Lord  Reid  stated  . 
in  the  House  of  lords'  decision  of  Post  Office  v.  Crouch  (1974)  1  All  E.R.  229,  at 
p.  238: 
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Discrimination  irrplied  a  corparison.    Here  I  think  that 

the  meaning  could  be  either  that  by  reason  of  the  discrimination 

the  worker  is  worse  off  in  sane  way  than  he  \MDuld  have 

been  if  there  had  been  no  discrimination  against  him,  or  that  by 

soire  reason  of  the  discrimination  he  is  worse  off  than  someone  else 

in  a  coirparable  position  against  whan  ttiere  has  been  no 

discrimination.    It  may  not  make  much  difference  v\^ich  meaning 

is  taken  but  I  prefer  the  latter  as  the  more  natural  meaning 

of  the  word,  and  as  the  most  appropriate  in  the  present  case. 


In  a  U.S.  decision,  considering  the  meaning  of  the  vrords  "discriminate" 

and  "discrimination",  Mr.  Justice  Burton  stated,  referring  to  the  general  ordinances 

of  the  City  of  Dayton,  Ohio: 

"Discriminate"  means  to  make  a  distinction  in  favour  of 
or  against  the  person  or  thing  on  the  basis  of  tlie  group, 
class,  or  category  to  which  the  person  belongs,  rather 
than  according  to  actual  merit.    "Discrimination"  means 
the  act  of  making  a  distinction  in  favo\ir  of  or  against  a 
person  or  thing  based  on  the  group,  class  or  category 
to  vvhich  that  person  or  thing  belongs,  rather  than  on 
individual  merit. 

Gourtner  v.  The  National  Cash  Registry  Co.,  262  N.E.  2d  586  (1970). 


Discrimination  presumes  a  distinction  between  persons  on  a  basis 
not  related  to  merit.    Unlawful  discrimination  occurs  when  discrimination  is  on  the 
basis  of  one  of  the  prohibited  grounds  set  forth  in  the  Ontario  Human  Rights  Code.  The 
attitude,  behaviour  towards,  and  ultimate  ranking  and  lay-off  of  the  four  conplainants : 
Mears,  Walker,  Trotman  and  Wills  was,  in  my  opinion,  unlawful  discrimination  within 
the  provisions  of  the  Ontario  Human  Rights  Code. 


Specifically,  I  find  Ontario  Hydro  and  Jack  Watson  to  have  been  in 
breach  of  paragraphs  4(1)  (b)  and  (g)  of  the  Code  in  respect  of  the  coiplainants , 
Walker,  Trotman,  Wills  and  Mears.    Taking  into  consideration  the  fact  that  each  of 
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these  four  complainants        re-hired  by  Ontario  Hydro  and  will  receive  special 
damages,  I  have  decided  that  general  damages  should  not  be  excessive.    I  award 
general  conpensatory  damages  in  the  amount  of  $700  to  each  of  the  complainants: 
Walker,  Trotman,  Wills  and  Mears. 

Although  special  damages  were  agreed  upon  by  counsel  for  the  corplainants 
and  respondents,  and  the  question  of  the  matter  of  corpensation  for  lost  wages 
following  the  lay-off  was  not  argued,  I  feel  cotpelled  to  consider  what  I  can  reasonably 
award  in  this  case.    The  matter  of  ccmpensation  for  lost  wages  was  recently  discussed 
in  a  thorough  fashion  by  Peter  A.  Gumming  in  the  case  of  Edilma  Olarte  et.  al.  and 
Commodore  Business  iyiachines  ,  datai  tlie  11th  day  of  October  1983. 

In  an  enployment  situation,  since  the  employer  may  usually  terminate 
by  giving  reasonable  notice,  an  employee  who  has  been  wrongfully  dismissed  is  only 
entitled  to  damages  equivalent  to  what  he  or  she  would  have  earned  during  the  notice 
period.    That  is,  damages  are  detennined  by  the  length  of  notice  that  vould  have 
been  reasonable  in  the  particular  situation. 

In  Bardal  v.  Globe  &  Mail  Ltd. ,  1960  O.W.N.  253,  Chief  Justice 
McRuer  discussed  the  applicable  principles  in  a  wrongful  dianissal  action.  The 
measure  of  damages  is  considered  "in  the  light  of  the  terms  of  the  enployment  and 
the  character  of  the  services  to  be  rendered."    (at  p.  254)    The  length  of  service 
of  the  employee,  the  age  of  the  employee,  and  the  availability  of  similar  employ- 
ment, taking  into  consideration  "the  experience,  training  and  qualifications"  of 
the  CTiployee,  are  relevant  factors  to  determining  a  reasonable  notice  period  (at 
p.  255). 
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I  agree  with  Professor  Curmiing  that  the  factors  considered  in  award- 
ing damages  in  wrongful  dismissal  cases  should  be  kept  in  mind  when  quantifying 
damages  in  human  rights  decisions.    The  Human  Rights  Code  is  not  concerned  with 
wrongful  dismissal  per  se  but  rather  with  reasons  for  dismissal  of  an  employee. 
This  issue  was  discussed  in  the  decision  of  Morley  Rand  et.  al.,  v.  Sealy  Eastern 
Limited,  Upholstery  Division  (June  14,  1982)  ,  (1982)  3  C.H.R.R.  D/93. 


Ihere  are  many  situations  of  wrongful  dismissal  that  are  not 
in  contravention  of  the  Code.    It  is  these  situations  with  which 
the  common  law  rules  with  respect  to  wrongful  dismissal  are 
concerned.    Where  an  enployee  is  dismissed,  as  here,  because  of  his 
creed,  the  remedy  must  reflect  the  purposes  of  the  Code,  v>^ich 
is  to  prevent  dismissal  for  such  reasons.    The  complainant 
must  be  ccnpensated  not  only  for  his  loss  of  employment  but 
also  for  the  infringonent  of  his  religious  freedom  and  the 
resulting  insult  to  his  dignity. 

The  approach  to  damages  under  tort  law  is,  I  think  to  be 
preferred.    Applying  the  approach  to  human  rights  situations 
would  make  enployers  liable  for  damage  that  is  reasonably 
foreseeable  at  the  time  of  the  discriminatory  act.     (Wagon  Mound 
( 1)  . )    When  an  errployee  is  dismissed  because  of  his  creed , 
the  infringenent  of  his  religious  freedom  and  the  insult  to 
his  dignity  as  well  as  his  loss  of  income  are  all  foreseeable 
and,  thus,  compensable  (Hughes  v.  lord  Mvocate) . 

There  remain  twD  problsns.    First,  there  is  the  complainant 
who,  unforeseeably,  suffers  more  than  an  ordinary  ccmplainant 
would  in  similar  circumstances.    This  is  similar  to  the  "thin 
skulled"  plaintiff  problem  in  tort  law.    As  set  forth  above, 
such  victims  are  treated  specially  under  tort.  law.    The  general 
limitations  to  liability  appear  not  to  limit  the  special  case  of 
very  vulnerable  victims,  once  the  type  of  injury  is  foreseeably 
to  the  tortfeasor.    In  seme  cases,  in  huoman  rights  situations, 
an  OTployer,  may  well  know  its  orployees'  v^aknesses  (as  here, 
where  Mr.  Tosh  was  well  aware  of  how  inportant  Saturdays  off 
were  to  Mr.  Rand) .    In  such  cases,  the  particular  aggravated 
harm  done  to  an  onployee  will  be  foreseeable,  and  thus,  I  think 
give  rise  to  an  employer's  liability  for  that  harm.    On  the 
other  hand,  if  the  harm  is  not  so  foreseeable,  it  would  be 
difficiiLt  to  justify  making  a  wrongdoer  liable  for  such  remote  ■ 
harm. 
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The  second  problem  involves  finding  the  appropriate  cut-off 
point  in  awarding  damages  under  the  Code  by  way  of  compensation 
for  loss  of  income.  In  my  view,  a  respondent  is  only  liable 
for  these  damages  for  a  rea^vonable  period  of  time;  a  "reasonable" 
period  of  time  being  one  that  could  be  said  to  be  reasonably 
foreseeable  in  the  circumstances  by  a  reasonable  person  if  he 
had  directed  his  mind  to  it.    This  would  amount  to  the  duration 
of  time  the  enployee  could  reasonably  be  expected  to  take  in 
mitigating  his  loss  by  finding  a  ccnparable  job.   (at  p.  79) 


Decisions  of  the  Ontario  Labour  Relations  Board  are  helpful,  by  analogy,  on  the 
issue  of  the  cut-off  for  special  damages  under  the  Code  by  way  of  corpensation 
for  loss  of  incane.    In  Retail  Clerks  International  Association  v.  Little  Bros.  (Weston 
Ltd.   (1975)  OLRB  Rep.  83,  the  tribunal  stated,  at  p.  91: 


23.    The  grievor,  however,  is  not  entitled  to  any  other  compensation. 
When  an  innocent  party  experiences  a  breach  of  contract  he  is 
inmediately  shouldered  with  a  duty  to  take  reasonable  steps  to 
mitigate  his  losses.    In  other  v^ords,  he  must  avoid    avoidable  losses 
and  the  justification  for  this  duty  steins  fran  the  policy  that  the 
purpose  of  daneges  in  contract  is  ccmpensation  not  penalization; 
(see  E.  Allan  Famsworth,  Legal  Remedies  for  Breach  of  Contract 
(1970)  ,  70  Colum.  L.  Rev.  1,145)    The  Board  has  taken  a  similar 
stance  in  exercising  its  discretion  under  section  79  of  the  Act  to 
award  corrpensation.    It  requires  a  ccnplainant,  viho  has  been 
discharged,  to  take  reasonable  steps  to  mitigate  his  losses  (see 
Metropolitan  Meat  Packers  Ltd.  62  CLLC  16,  230) ;  Murray  Bros.  Limited 
(1969)  (OLRB  Rep.  Feb.  1,194)  ;  and  De  Carlo  Shoe  Co.  (1965)  (OLRB  Rep. 
June  224) .    The  policy  behind  the  imposition  of  this  duty  parallels 
that  in  contract.    Section  79  used  the  word  "  conpensatiorf  and  there- 
fore if  a  duty  to  mitigate  did  not  accrue  to  a  grievor  a  monetary 
award  given  under  section  79  would  constitute  something  more  than 
pure  ccnpensation.    This  is  so  in  that  the  losses  experienced  by 
someone  v^o  does  not  attempt  to  mitigate  are  not,  in  a  very  real 
sense,  all  caused  by  the  employer  -  a  portion  of  the  loss  will 
stem  from  a  grievor  foregoing  other  income  producing  opportunities. 
To  order  an  oinployer  to  compensate  a  grievor  for  this  aspect  of  his 
losses  would  be  to  penalize  the  eirployer  and  section  79  is  not 
designed  to  acccnplish  this  end.    If  an  individual  wants  to  penalize 
an  employer  for  a  breach  of  the  Act  he  must  seek  consent  to  institute 
a  prosecution  under  section  90  and,  if  granted,  section  85,  upon 
the  requisite  proof,  will  accorplish  this  objective. 
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I  do  not  believe  that  it  was  intended  by  the  legislatiire  that 
section  19(b)  of  The  Ontario  Human  Rights  Code  should  provide  a  person  who  has 
been  discriminated  against  with  carpensation  for  lack  of  employment  for  an  indeter- 
minate period  of  time,  section  19  provides  that: 

The  board  after  hearing  a  canplaint, 

(a)  shall  decide  whether  or  not  any  party  has 
contravened  this  Act;  and 

(b)  may  order  any  party  who  has  contravened  this 
Act  to  any  act  or  thing  that,  in  the  opinion 
of  the  board,  constitutes  full  ccanrpliance  with 
such  provision  and  to  rectify  any  injury  caused  to 
any  person  or  to  make  conpensation  therefor. 

I  concur  with  the  reasoning  of  Professor  CXmining  that  the  Ontario 
Human  Rights  Code  provides  for  corpensation  not  only  for  a  successful  conplainant '  s 
loss  of  onployment  but  also  for  the  infringement  of  his  religious,  or  in  this  case 
racial,  freedom  and  resulting  insult  to  his  dignity.    In  my  opinion,  the  infringe- 
ment of  a  conplainant '  s  religious  or  racial  freedcm  and  any  resulting  insult  to  a 
ccraplainant •  s  dignity  should  be  corpensated  by  general  damages.    I  also  agree  that 
tort  law  is  helpful  in  determining  what  is  reasonable  conpensation  for  a  person  who 
has  been  denied  employment  or  has  had  his  or  her  employment  terminated  because  of  a 
contravention  of  the  Human  Rights  Code.    I  must  now  assess  a  "reasonably  foreseeable 
time"  for  which  the  four  corplainants,  Mears,  Trotman,  Walker  and  Wills  should  be 
corpensated. 
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Mr.  Gif-ford  Walker  was  bom  in  Jamaica  vjhere  he  learned  welding  in 
technical  school.  He  worked  for  five  years  in  Jamaica  and  eight  years  in  England 
las  a  welder.    He  has  worked  in  Canada  for  eighteen  years.    He  was  first  employed  by 

Ontario  Hydro  at  South  Pickering  on  August  29th,  1978  and  was  laid-off  from  November 
29th,  1978  until  January  8th,  1979.    Walker  claims  special  damages  in  the  amount  of 
$2350.00.    I  have  no  difficulty  in  awarding  him  this  amount  for  the  five  weeks  he  was 
unerrployed. 

Mr.  Hollis  Trotman  received  his  training  as  a  welder  in  Trinidad 
and  in  Canada.    He  was  qualified  to  do  aluminium  and  stainless  steel  welding.  He 
vjas  first  errployed  by  Ontario  Hydro  at  South  Pickering  on  August  15th,  1978  and  was 
laid-off  fron  November  29th,  1978  until  January  9th,  1979.    I  award  Mr.  Trotman 
the  full  amount  of  his  claim  for  special  damages  in  the  amount  of  $2,350.00  -  being 
five  weeks  earnings. 

Mr.  George  Wills  was  bom  in  1937  in  Jamaica  and  has  been  a  plumber 
for  approximately  twenty- five  years.    He  had  worked  at  several  Canadian  corporations 
as  a  plumber  as  well  as  for  Ontario  Hydro  at  the  Bruce  Nuclear  Plant  prior  to  being 
employed  by  Ontario  Hydro  at  the  South  Pickering  Nuclear  Plant  on  June  15th,  1978. 
He  was  laid-off  from  the  South  Pickering  project  on  November  29th,  1978  and  was  not 
re-hired  until  July  28th,  1980.    He  was  unemployed  during  this  twenty  month  period  for 
approximately  five  months  and  claims  special  damages  in  the  amount  of  $9,870.00  for 
twenty-one  weeks.    Mr.  Wills  worked  in  the  United  States  with  Bechtel  Corporation 
during  the  period  of  time  he  was  laid-off  from  Ontario  Hydro.    Mr.  Wills  is  a  healthy 
person  who  was  able  to  obtain  enployment  both  in  Canada  and  the  United  States.  There 
was  no  evidence  which  indicated  that  there  were  any  special  circumstances  as  to  why 
Mr.  Wills  should  have  had  difficulty  finding  canparable  employment  to  that  which  he 
had  at  South  Pickering.    As  Mr.  Wills  had  worked  with  Ontario  Hydro  since  June  1978, 


-54- 


and  there  is  no  indication  as  to  what  atteirpts  he  made  to  seek  other  employinent,  it 
is  my  opinion  that  a  reasonably  foreseeable  time  to  obtain  other  employment  is  twelve 
weeks  at  the  rate  of  $470.00  per  week  -  being  a  total  of  $5,640.00  special  damages. 

Mr.  Bin  Hears  is  a  licensed  plumber  viio  cones  originally  fron  Jamaica. 
He  was  hired  by  Ontario  Hydro  as  a  pipefitter  at  the  South  Pickering  t^clear  Plant 
on  August  2nd,  1978,  was  laid-off  on  November  29th,  1978  and  was  not  re-hired  until 
June  23rd,  19 8T).    Mr.  Mears  claims  special  damages  in  the  amount  of  $24,440.00  for 
the  fifty-two  weeks  that  he  was  unemployed.    Mr.  Msars  testified  that  he  vrorked 
for  approximately  sixteen  or  seventeen  weeks  during  the  nineteen  months  that  he  was 
laid-off  from  Ontario  Hydro.    In  cross-examination  Mr.  Mears  indicated  tnat  he  had 
worked  for  Canadian  Bechtel  at  the  end  of  1979;  at  Canadian  Comstock  during  the 
spring  of  1979  and  at  Peban  Pipeline.    Mr-.  Mears  agreed  that  he  had  also  worked  in 
the  United  States.    Although  there  is  evidence  that  Mears  had  had  sane  difficulty 
with  his  knee  shortly  before  working  at  Ontario  Hydro,  there  was  no  evidence  to  indi- 
cate why  he  had  greater  difficulty  finding  employment  than  any  of  the  other  ccraplain- 
ants.    Mr.  Mears  had  worked  at  South  Pickering  for  only  four  months  at  the  time  of 
the  1978  lay-off  and  I  do  not  believe  that  a  reasonable  man  considering  his  enployment 
prospect  in  November,  1978,  could  have  foreseen  that  Mears  would  be  unemployed  for 
such  a  lengthy  period  of  time.    Mr.  Mears  was  not,  despite  his  knee  problon,  an  indi- 
vidual whom, in  my  opinion,  I  could  find  to  be  a  "thin  skulled  employee".    I  find  that 
a  reasonably  foreseeable  period  for  which  Mr.  Mears  should  be  canpensated  is  three 
months  or  twelve  weeks.    I  do  not  believe  that  Mr.  Mears  can  be  awarded  a  larger  amount 
and  I  am  unable  to  distinguish  his  claim  for  special  damages  from  that  of  Mr.  Wills 
who  had  vrorked  at  Ontario  Hydro  longer  than  Mr.  Mears.    I  therefore  award  Mr.  Bin  Mears 
the  sum  of  $5,640.00  for  loss  of  wages. 
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The  concluding  issue  is  that  of  interest.    Professor  Curmiing  has  also 
addressed  this  issue  in  Olarte  et.  al.  v.  Conmodore  Business  Machines  Ltd.    He  con- 
cludes that  paragraph  19(b)  of  the  old  Code,  under  which  these  carplaints  were  brought, 
is  broad  enough  to  grant  interest.    There  have  been  several  cases  in  Alberta  in 
which  interest  has  been  awarded.     (Re  A.G.  Alta.  and  Gares  (1976)  ,  67  D.L.R.  (3d) 
635  (Alta.  S.C. )  and  Civil  Services  Assoc.  of  Alta.  v.  Foothills  Provincial  General 
I  Hospital  (June'  30,  1977)  Alberta    (J.D.  Hill)),    In  Quebec,  where  human  rights  cases 
are  heard  by  a  Provincial  Court  judge,  interest  is  awarded  fron  the  date  the  writ 
was  serv^ed.     See  Larouche  v.  Einergency  Car  Rental  (1980)  1  C.C.R.C.  D/119  and  Aronoff 
V.  Mr.  and  Mrs.  Hawryluk  (1981)  2  C.H.R.R.  D/534  (Que.  Prov.  Ct.). 

Paragraph  19(b)  of  the  Code,  as  discussed  above,  provides  that  a  Board 
my  make  an  order  "to  make  conpensation"  for  an  injury  to  a  corplainant.    In  my 
opinion,  the  notion  of  "ccnpensation"  includes  an  interest  value  corponent  for  the 
period  from  the  date  of  notification  of  the  conplaint  of  injury  to  the  date  of  the 
order  of  corpensation  being  made  by  a  tribunal. 

As  the  length  of  delay  in  this  case  was  totaly  beyond  the  control  of 
the  ccmplainants ,  I  believe  that  they  are  entitled  to  interest  for  four  years  on  their 
awards.    I  have  restricted  the  award  of  interest  fron  November  1978  until  November  1982. 
The  Ontario  Judicature  Act  has  codified  the  cormon  law  right  of  judges  to  provide  interest 
in  appropriate  circumstances  and  states  that  a  judge  may  fix  the  rate  of  interest  at  a 
higher  or  lower  rate  than  the  prime  rate  and  for  a  period  of  time  other  than  that  pro- 
vided in  sub-section  36(c) .    The  Judicature  Act  provides  in  section  36(3)  that  interest 
shall  be  paid  fron  the  date  the  cause  of  action  arose  with  respect  to  a  liquidated  claim 
or  from  the  date  when  the  notice  of  claim  was  given  with  respect  to  an  unliquidated  claim. 
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Professor  Cunrriing  applied  section  36  of  the  Judicature  Act  and  awarded  interest  at 
the  rate  of  10%,  not  conpounded  for  48  months.    I  agree  with  Professor  Cuniming  that 
the  Judicature  Act  is  an  appropriate  standard  to  be  applied  to  Human  Rights  proceedings 
in  Ontario.    I  also  agree  that  the  appropriate  starting  point  for  the  calculation  of 
interest  is  the  date  of  service  of  the  corplaint.    I  assume  that  the  conplaints 
herein  were  served  in  December,  1978.    Professor  Cunming  set  the  rate  of  interest  at 
^10%,  not  corpouncfed.    I  consider  that  this  rate  is  slightly  low  considering  the 
fluctuation  of  prime  interest  rates  during  the  past  five  years  and  particularly 
during  the  period  between  December  1978  and  December  1982.    I  therefore  feel  that  in 
the  peculiar  circumstances  of  this  case,  a  rate  of  11%,  not  conpounded,  applied  for 
48  months  to  the  special  and  general  damages,  is  just  in  all  the  circumstances. 
Accordingly,  interest  is  payable  as  follows : 

(a)  Gif ford  Walker  $1,342.00 

(b)  Hollis  Trotman  $1,342.00 

(c)  George  Wills  ^  $2,789.60 

(d)  Bins  Mears  $2,789.60 


# 
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ORDER 


This  Board  of  Inquiry  having  found  the  Itespondents  Ontario  Hydro  and 
Jack  Watson  to  be  in  breach  of  paragraphs  4(1)  (b)and  (g)  of  the  Ontario  Right. 
Me,  R.S.,-.  1980,  c.  340,  in  respect  of  the  Conplainants  George  Wills,  Bins  Hears, 
Gifford  walker  and  Hollis  Itotean,  for  the  reasons  given,  this  Board  of  Inquiry 
orders  the  following: 

1.  The  Respondents  Ontario  Hydro  and  Jack  Watson  are  jointly  and  severally 

-  liable  to  pay  forthwith  to  the  Cotplainants,  as  follows: 
(a)      to  the  Corrplainant,  George  Wills, 

(i)  as  damages  for  lost  wages,  the  sum  of  five  thousand 
six  hundred  and  forty  ($5,640.00)  dollars; 

(ii)  as  general  damages,  the  sum  of  seven  hundred 
($700.00)  dollars;  and 

(iii)  as  interest,  the  sum  of  tw  thousand  seven  hundred 
and  eighty  nine  dollars  and  sixty  cents  ($2,789.60) . 

(b)      to  the  Conplainant  Bins  Mears, 

(i)  as  damages  for  lost  wages,  the  sum  of  five  thousand 
six  hundred  and  forty  ($5,640.00)  dollars; 

(ii)  as  general  damages,  the  sum  of  seven  hundred 
($700.00)  dollars;  and 

(iii)  as  interest,  the  sum  of  two  thousand  seven  hundred 
and  eighty  nine  dollars  and  sixty  cents  ($2,789.60) . 

(c)      to  the  Conplainant  Gifford  Walker, 

(i)       as  damages  for  lost  wages,  the  sum  of  two  thousand 
three  hundred  and  fifty  ($2,350.00)  dollars; 


(ii)  as  general  damages,  the  sum  of  seven  hundred 
($700.00)  dollars;  and 

(iii)  as  interest,  the  sum  of  one  thousand  three  hundred 
and  forty  two  ($1,342.00)  dollars. 

(d)      to  the  Cdmplainant  Hollis  Trotman, 

(i)  as  damages  for  lost  wages,  the  sum  of  two  thousand 
three  hundred  and  fifty  ($2,350.00)  dollars; 

(ii)  as  general  damages,  the  sum  of  seven  hundred 
($700.00)  dollars;  and 

(iii)  as  interest,  the  sum  of  one  thousand  three  hundred 
and  forty  two  ($1,342.00)  dollars. 

Ihe  Respondent  Ontario  Hydro  shall  post  copies  of  the  Ontario  Human 
Rights  Code  in  ccnspicuous  locations  at  their  South  Pickering  Nuclear 
generating  plant. 

DATED  AT  TORCNTO,  this  16th  day  of  D^ember,  1983. 


Board 


Inquiry. 


